
STATE OF ITEW YORK
STATE TN( COIOfiSSION

In the Matter of the Petition
of

Antoinette Felicel lo
d/b/a Marlboro Truck Leasing

for Redeternination of a Deficiency or a
of a Determination or a Refund of Sa1es &
under Article 28 & 29 of the Tax Law for
Per iod  6 / t l t t  -  12 /31 /72 .

AFTIDAVIT OF UAITING

Revision
Use Tax

the

that the said addressee is the petitioner
forth on said wrapper is the last known address

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Departnent of Taxation and tr'inance, over 18 years of age, and that on
the 5th day of June, 1981, he served the within notice of Decision by mail upon
Antoinette Felicello, d/b/a Marlboro Truck Leasing, the petitioner in the
within proceeding, by enclosing a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

Antoinette Felicello
dlbla Marlboro Truck Leasing
Bingham Rd.
Marlboro, NY 12542

and by depositing same enclosed in a postpaid properly addressed wrapper in a
(post office or official depository) under the exclusive care and custody of
the United States Postal Service within the State of New York.

That deponent further says
herein and that the address set
of the petit ioner.

Sworn to before me this
5th day of June, 1981.



STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Petition
o f

Antoinette FeIicello
dlbla Marlboro Truck Leasing

AIT'IDAVIT OF }lAIf,ING

for Redeternination of a Deficiency or a Revision
of a Determination or a Refund of Sales & Use Tax
under Article 28 & 29 of the Tax Law for the
Per iod 6 l t l t t  -  L2/3r /72.

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an enployee
of the Department of Taxation and Financer over 18 years of age, and that on
the 5th day of June, 1981, he served the within notice of Decision by nail upon
Robert 0. Weltzien the representative of the petitioner in the withia
proceedinS, by enclosing a true copy thereof io a securely sealed postpaid
wrapper addressed as fol lows:

I1r. Robert 0. Weltzien
26 West  S t . ,  P .0 .  Box  2038
Newburgh, NY 12550

and by depositing same enclosed in a postpaid properly addressed wrapper in a
(post office or official depository) under the exclusive care and custody of
the United States Postal Service within the State of New York.

That deponent
of the petitioner
last knovrtr address

further says that the said addressee is
herein and that the address set forth on
of the representative of the petiti,gner.

the representative
said wrapper is the

Sworn to before me this
5th day of June, 1.981.



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY, NEW YORK 12227

June 5, 1981

Antoinette Felicel lo
d/b/a Marlboro Truck Leasing
Bingham Rd.
Marlboro, NY 12542

Dear Us.  Fel ice l lo :

Please take notice of the Decision of the
herewith.

State Tax Cornmission enclosed

You have now exhausted your right of review at the adninistrative level.
Pursuant to section(s) 1138 & 1243 of the Tax Law, any proceeding in court to
review an adverse decision by the State Tax Commission can only be instituted
under Article 78 of the Civil Practice Laws and Rules, and must be comenced in
the Supreme Court of the State of New York, Albany County, within 4 months from
the date of this notice.

Inquiries concerning the conputation of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
Deputy Connissioner and Counsel
Albany, New York 12227
Phone ll (518) 457-6240

Very truly yours,

STATE TAX CO}IMISSION

c c : Petitioner' s Representative
Robert 0. l,leltzien
25 hrest  St . ,  P.0.  Box 2038
Newburgh, NY 12550
Taxing Bureau' s Representative
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STAIE CE NEVf, YORK

STAXE TA)( @&{ISSIOD{

In the l[atter of ttre Petition

of

AilTIOINHTIE FELICEI.IO
d/b/a MARIEOT TR.nf,( LEASING

for Revision of a Determination or for
Refurd of Sales ard Use Ta;<es under
Articles 28 and 29 of t-tre Tax La,r for
ttre Period June 1, 1971 through
Decernber 3L, L972.

DECISICN

Petitioner, Antoinette FelioeLLo dfu/a lvlarlboro Tfrud< Leasing, Bingtun

bad, I[;rrlborc, New York L2542t filed a petition for revision of a deterndneitiqr

or for refurd of sales and rrse taxes under Articles 28 and 29 of tlte Tar Lavr

for ttre period Jr.ure l, 1971 ttr::ough Decernber 3L, Lg72 (File \lc. 20641).

A sna1l claims hearing was held before Judy M. Clark, Hearing Offiert

at tLre offices of ttre State Tar Conmission, Building 9, Stat€ Carg:s, Albany'

New York, on January 10, 1980 at 1:15 P.M. Petitioner appeared bryr Robert O.

I€ltzien, CPA. The Alrdit Division appeared by Ralph J. Vecctrio, EsQ. (ttarry

IGdish, Esq. , of outsel) .

ISSUES

I. Whettrer a use ta< is due on yetrictes pr:rclrased by petiLioner.

II. V,ttrether a use ta:< is due on diesel fi.rcl purctrased b1z petitioner.

FINDI}IGS OF FESI

1. On May 3, Lg77 , as a result of a field ar.lilit, the Ardit Division

issued a Notice of Detenninatlon and Denrand for Palznerrt of Sales and Use Ta)res

Dre against Annette Fblioella dtb/a Marlborc TnrcJ< Ieasing for ttre period

Jurre 1, 1971 th::ough Decernber 3L, L972 in tfie anpunt of $407.25 ta:< plus

penalties and j-interest. The nare of petitioner should be Antoinette Feliello.
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2. Fetitioner did not file Ner,r York State and loca1 sales and use tar<

returns for ttre period in issue.

3. 6yr arrdit, ttre Division fourxl ttrat petitiorrer was engaged in an

exenprt, transportation senrioe, hauLing prrcdue fron orctrards in Ulster @rnty.

It determined a use tac of $200.00 on vetricles pr:rchased and on $thich rp sales

ta>r was paid. lftre Agitit Division also for:nd that, petitioner purcnasea diesel

fuel for use in yetricles without palznerrt of sales tan<. It determined use ta:.

on ttle diesel fuel jn ttre anpr:nt of $207.25. Ta:<es drre r'vere oarputed at the

onbined Negr York State and tllster Cor.rrty ra@ of 5 peret.tt.

4. petitioner rnaintained. a t-ruck terrninal wittr fuel tanlG in Orange

County vftich did not inpose a local sales ta;r. Petitioner nraintai:red an

office in lvlarlboro, Ulster @unty, for trnpenrucrk and all nailing pu4)oses.

5. petitioner, Antoinette Felicello, ontended that the tax due dl the

rotor vetricles rryrculd have been paid at tle tirle of negistration. She offered

rro evidence to stprnr that t}re sales tax was paid. lltre vetricles !€r€ garaged at

ttre terminal located in Orange Oor:nty, Nerv York; thereforer the petitioner

oontended ttrat only tfie New York State rate of 4 perent should apply.

6. Petitioner contended ttrat arrlz sales ta>< due on ttre diesel fuel

should haye been jncluded irl the aror.rrt billed by fte srryplier. l{o evidence

was sutxnitt€d to sfpw that the sales ta< was paid to the sr4pli-er.

7. Petitioner offered no evidence to strrcrr ttrat reasonable cause existed

for not paying over any of tlre tar asserted dtrc.

@{CLUSICNS OF rAU{

A. That ttre vetricles purctrased bry petitioner, Antoinet@ Feliello

dtb/a ltarlborc Ttuck leasi:rg, v,iere garaged. at a terrninal in OranEe Countyt

ttrerefore pursuent to section 1101(b) (1) and 11IO(A) of ttre Ta:< Latr there is
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due a ccrrpensating r:se ta:< only at ttre New York state ra@ of 4 peroent.

Matter of Xeror< @rporation v. State fa:r Ccnnr.ission, 7I A.D.2d L77i 422 N.Y.S.2d

493.

B. That the purctrase of d:ieset ftrel delivered to Orange Oounty was a

purchase at retail as defined $z sectlon 1101(b) (1); that tlrere is dr.re a

ccnpensating r:se ta:c inposed b!' section I1lO (A) at only ttre Nsr york state

rate of 4 percent.

C. That ttre Audit Division is heregr *irected to rrlrdify the libtioe of

DetermirTation and Dsnand for Palnent of Sales ard Use Ta:<es D.re issued t{ay 3,

1977 as noted in oonclusions "A" artl tgn aborze, with applicable penalties ard

interqst ttrereon, and to orrect ttre nane of petitioner to Antoinette FeIieIIo.

sroept as so granted, ttre petition is in all otlren respects denied.

DAIED: Albany, Nenv York

.f uN 5 lggl


