
STATE OF NEW YORK
STATE TN( COMI'IISSION

In the Matter of tbe Petition
o f

Richard L.  Feigen & Co. ,  Inc.

AIT'IDAVIT OF MAIIING

for Redetermination of a Deficiency or a Revision
of a Determination or a Refund of Sales & Use Tax
under Article 28 & 29 of the Tax Law for the
P e r i o d  3 / I 1 7 4  -  2 / 2 8 / 7 7 .

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxation and Finance, over 18 years of age, and that on
the L9th day of June, 1981, he served the within notice of Decision by nail
upon Richard L. Feigen & Co.,  Inc.,  the pet i t ioner in the within proceeding, by
enclosing a true copy thereof in a securely sealed postpaid ldrapper addressed
as fo l lows:

R ichard  L .  Fe igen & Co. ,  Inc .
'  900 Park Ave.

New York, NY 10021

and by depositing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care aod custody of
the United States Postal Service within the State of New York.

That deponent further
herein and that the address
of the pet i t ioner.

Sworn to before ne this
19th day of June, 1981.

says that the said addressee is the petitioner
set forth on said wrappef is the last known addrees



STATE OF NEW YORK
STATE TAX COUMISSION

In the l{atter of the Petition
of

R ichard  L .  Fe igen & Co. ,  Inc .

AFFIDAVIT OF MAIIING

for Redetermination of a Deficiency or a Revision
of a Determination or a Refund of Sales & Use Tax
under Article 28 & 29 of the Tax Law for the
Per iod 3/L/74 -  2 /28/77 .

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxation and Finance, over 18 years of age, and that on
the L9th day of June, 1.981, he served the within not ice of Decision by nai l
upon Arthur Penn the representative of the petitioner in the within
proceedingr bY enclosing a true copy thereof in a securely sealed postpaid
wrapper addressed as fol lows:

Mr. Arthur Penn
Penn and Fabian
81 Easr  74 th  S t .
New York, NY 10021

and by depositing sane enclosed in a postpaid properly addressed wrapper in a
(post office or official depository) under the exclusive care and cuitody of
the united states Postar service within the state of New York.

That deponent further says that the said addressee is the representative
of the petitioner herein and that the address set forth on said wrapper is the
Iast known address of the representative of the petiLio.;rer.

Sworn to before me this
19 th  day  o f  June,  1981.



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY, NEW YORK 12227

June 1.9, 1981

Richard  L .  Fe igen & Co. ,  Inc
900 Park Ave.
New York, NY 10021

Gentlemen:

Please take notice of the Decision of the State Tax Conmission enclosed
herewith.

You have now exhausted your right of review at the adninistrative level.
Pursuant to section(s) 1138 & 1243 of the Tax Law, any proceeding in court to
review an adverse decision by the State Tax Comissi.on can only be instituted
under Article 78 of the Civil Practice Laws and Rules, and must be comenced in
the Supreme Court of the State of New York, Albany County, within 4 nonths fron
the date of this not ice.

Inquiries concerning the conputation of tax due or refund allowed in accordance
with this deci .s ion may be addressed to:

NYS Dept. Taxation and Finance
Deputy Comrissioner and Counsel
Albany, New York 72227
Phone /l (518) 457-6240

Very truly yours,

STATE TAX COMUISSION

Petitioner I s Representative
Arthur Penn
Penn and Fabian
81 East  74rh Sr .
New York, NY 10021
Taxing Bureau's Representative
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STATE TAI( COMIIISSIOil

In the Matter of the Petition

o f

RICIIARD t. FEIGEN & C0., I!IC.

for Revision of a Deteroinatioa or for Refund
of Sales and Use Taxes under Articles 28 & 29
of the Tax Law for the Period ltarch 1, l'gTt+
through February 28, 1977,

DBCISIOil

Petitloner, Richard I,. Feigen & Co., Inc., 900 Park Avenue, New York, l{ew

York 1O021r filed a petition for revieion of a detefllinatioo or for refirod of

sales and use taxe under Articles 28 and 29 of the the Tax Law for the peribd

lfarch 1., 197/+ through February 28, t977 (FiLe No. 22748).

A fornal hearing was held before Ju1ius E. Braua, Hearing 0fficer, at the

offices of the State Tax Comission, Two WorLd Trade Center, New York, New York

on December 9, 1980 at 1:15 P.M. Applicant appeared by Penn & Fabian, 8sqs.,

(Arthur Penn, Eeg., of couneel). The Audit Divisioo appeared by Ralpb J.

Vecchio, Esq., (Irvin Levy, Esq., of counsel).

rssuus
I. I{hetber tbe salee of various works of art by petitioner !{ere subject

the imposition of eales tax.

II. l'lhether recurring purchases, and Lhe purchaee of firtures and egulpneat

petitioner rdere subject to the furposition of salee andlor use tax.

FII'IDINGS 0ITACT

by

l. On June 12, 1978,

Denand for Paynent of

the Audit Divieiou

Salee and Use Taxes

iseued a [otice of Deteruination

Due against Richard L. Feigen &aud
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Co. ,  Inc.  in  the amount  of  967,566.80,  p lus

for a total anount of 9f04,414.54.

penalty and interest of $361847.68,

2. An audit was coaducted upon petitioner. Exaniued were tbe general

ledger, sales journal, purchase journals, invoices, Federal incone tax retums,

and state sales tax returns. Sales fron Decenber, 1975 to Novenber, 1976 were

tested. A nargin of error of .0907 was couputed. Reported saleg were not

increased upon audit. Total sales for the entire period in issue were

$31979'098.00. A tax due of $581396.25 was estinated based on the total eales.

Recurring purchases, and purchases for fixtures and equipnent for Decenber, 1975

through December, 1976, for which no tax was paid, anounted to $91170.61.

3. Petitioaer operates an art gallery selling paintinge and other art

objects. Five sales of paintings out of 95 from llecenber, 1975 to Novenber,

1976 were found to be taxable in the opinion of the auditor. There were

various paintings sold to Jack Crrmnings, llaieon Brei.ner, Galleria InternBzionale,

Curtis f,. Hera1d and PauI !{e11on.

4. 0n June 7, 1976 Jack Cunmings of Montreal, Canada bought a Cezanne

paintiag for $551000.00. flis brother, Robert sigaed a receipt that he I'received

[it at applicantts art galleryJ in good order by hand.rt Robert Cumingsr a

long-term friend of Richard Feigen, detrivered it at Richard f,. Feigen's reguest

to an exporting carrier et Jtr'K Airport for shlpnent to llontreal. A receipt

addressed to petitioner by Bizjet, fnc., an air cargo carrier, was sigred by

Jack Cumings, the purchaser ln l{ootreal, Canada,

5. 0n Octobex 26, 7976, llaison Brenner, an art gallery in Caracas,

Venezuela purchased a Picasso paintiog for $531500.00. It was picked up by

Bernard Breanrer, a brother of the galleryts owner, who achowledged tiat he

"received in good order by hand.tt A resale certificate was obtained fron a }{ew



-3-

York gallery orrned by Irwin Brenner. The painting was delivered by Milani

Moversr a transporter, to JFK airport and in particular to Bernard Brenner, who

was beyond the customs barrier and carried by hand to Caracas on a Pan American

flight. fhe painting was bought for resale and the purchaser wanted it delivered

without delay.

6. 0n JanuarY 19, L976, Galleria fnteraazionale of Geneva, Switzerland,

purchased a Yves Tanguy painting fron petit ioner for $1131000.00. A resale

certificate was secured fron the Davlyn Gal1ery, which stored, crated and

shipped it to Switzerland. Shipment was made tn 0ctober, 1976, to Geneva,

Switzerland.

7. On January 30, t976, Paul Mellon of Virginia purchased a painting by

Johann Heinrich Fuseli for $105,000.00. It was bought for the Yale Center for

British Art in New Eaven, Connecticut. It was delivered to the Yale Center by

a conmon carrier, Security Storage Conpany, an affiliate of Allied Van Lines.

The van carried other paint.ings destined for the Yale Center.

8. 0n Apri l  23, 1976 Curtis L. Herald purchased a Vlaniock for $23,500.00

fron petitioner. After it was franed in New York City, i.t was delivered by a

common carrier to the purchaser at his residence in Teaneck, New Jersey.

9. Petitioner has insurance coverage on all paintings uatil they reach

their destinations.

10. Petit ioner had available al l  sales invoices for the periods in issue.

11. No tax was paid by petitioner on expense purchases for December, 1976

and January, 1977 total ing $4,086.09; for i ts Bedford, New York, purchases

total ing $1r001.15; and for f ixed asset purchases and leasehold inprovements

totaling $36'180.48. Petitioner offered no documentary or other substantial

evidence that these purchase$ lrere not taxable.
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c0{ctus-I0l{s, .0r LAI{

A. that the sales of the five paintings in issue were non-taxable sales

to foreign or out of state resideats. Sone were for resale. All were shipped

without the state. The Cezanne was shipped by a cormon carrier to a purchager

in llontreal, the Picasso to Caracas, Veaezuela, the Yves Tanguy to Geaevat

$witzerlandn the Fuse1i to New llaven, Connecticut and the Vlaninck to Teaneck,

New Jersey.

B. That in any eveot, use of test period to deternine sales tax liabiLity

over a period of three years, wben petitioner's purchase and sales invoices for

the entire period uoder review were available for exaninatioa, was iuproper.

"(R)esort to this nethod of corputing tax liability nust be founded upon an

insufficiency of recordkeeping which mahes it virtually irposslble to verify

taxable sales receipts and conduct a corplete audit.r '  Charpairr,Inc. v. State

Ta{ Qonmifsioa, 66 A.D,zd 44,46 (3rd Dept. 1978). Consegueatly, only that

portion of the assessment based on atr actual audit of petitioner's invoices can

be sustained. The portion based ooly on the test ie cancell.ed.

C. That section 1145(a) of the Tax Law provides that if the delay in

filing or paying over aay tax found to be due is formd to be excusable by the

Tax Conmicsioa, it nay remit atry or all peaalties. The delay here $as excusable

and all penalties and interest io excess of the statutory ninimum are hereby

cancelled.

D. That tbe petitiou of Richard f,. Feigen & Co., Inc., ls granted to the

extent indicated in Conclusions of Law rrAtr, trBil s d ttCrr; that the Notice of
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Olt""rio"tion issued June 12, 1978, is to

except as so nodified, the determination

DATED: Albany, New York

JUN t I 1981

be nodified

is sustained.

accordingly; and that

STATE TAX CO}II{ISSION


