
STATE OT NEW YORK

STATE T$( COM}IISSION

Io the Matter of the Petition :
o f

Eagle Aff i l iatesn Inc.

for Redetermination of a Deficiency or a Revision :
of a Determination or a Refund of Sales & Use Tax
under Article 28 & 29 of the Tax Law for the Period:
r211"172-L1/30/75 .

ATFIDAVIT OF I'AIII}IG

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an enployee
of the Department of Taxation and Finance, over 18 years of age, and that on
the 6th day of Novenber, 1981, he served the within notice of Decision by
certified rnail upon Eag1e Affiliates, Inc., the petitioner in the within
proceeding, bY enclosing a true copy thereof in a securely sealed postpaid
wrapper addressed as fol lows:

Eagle Af f i l ia tes,  Inc.
101-01 Ave.  D
Brooklyn, NY 7L236

and by depositing sane encl-osed in a postpaid properly addressed wrapper in a
(post office or official depository) under the erclusive care and custody of
tbe United States Postal Service witbin the State of New York.

That deponent further says that the said addressee is the petitioner
herein and that the address set forth on said wrapper is Iast known Sddress
of the petitioner.

Sworq to before ne this
6th day of November, 1981.

0, ,' e , 9, ',/"-



STATE OT NEW YORK
STATE TAX COI&TISSION

tter of the Petition
of

Eagle Aff i l- iates, fnc.

ATFIDAVIT OF UAITING

for Redetermination of a Deficiency or a Revision
of a Determination or a Refund of Sales & Use Tax
under Article 28 E 29 of the Tax Law for the
Period t2l 1112-tr /  3A/75

State of l{ew York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Departnent of Taxation and Finance, over 18 years of age, and tbat on
the 6th day of November, 1981, he served the within notice of Decision by
certified nail upon Peter W. Schmidt the reBresentative of the petitioner in
the within proceeding, by enclosing a true copy thereof ia a securely sealed
postpaid wrapper addres$ed as fol lows:

. Peter W. Scbnidt
Wil lkie, Farr & Gallagher
153  E .  53 rd  S t .
New York, NY 10022

and by depositing sam€ enclosed in a postpaid properly addreesed wrapper in a
(post office or official depository) under the exclusive care and custody of
the United States Postal Service within the State of New York.

That deponent
of the petitioner
last known address

further says that the said addressee is
herein and tbat the address set forth on

of the representative of the petitione

the representative
said wrapper is the

Sworn to before ne this
6th day of Novenber, 1981.



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY, NEW YORK 1?227

Eagle Aff i l iates, Inc.
101-01 Ave.  D
Brooklyn, NY 17236

Gentlemen:

Please take not ice of the Decision of
herewith.

November 6, f981

the State Tax Commission enclosed

Yoq have now exhausted your right of review at the administrative level.
Pursuant to section(s) 1f38 & 1243 of the Tax Law, any proceeding in court to
review an adverse decision by the State Tax Comrission can only be instituted
under Article 78 of the Civil Practice Laws and Ru1es, and nust be comenced in
the Suprene Court of the State of New York, Albany County, within fron the date
of this notice.

Inquiries conccrning the conputation of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
Deputy Commissioner end Counsel
Albany, New York 12227
Phone // (518) 457-624A

Very truly yours,

STATE TN( CO}I}fiSSION

Petitioner' s Representative
Peter W. Schnidt
hri l lkie, Farr & Gallagher
153 E.  53rd St .
New York, NY 70022
Taxing Bureau' s Representative



STATE 0F NEIrt YORK

STATE TN( COMIIISSION

In the Matter of the Petition

of

EAGLE AIT'IIIATES, INC. DECISION

for Revision of a Determination or for Refund
of Sales and Use Taxes under Articles 28 and 29
of the Tax Law for the Period December 1, 1972
through November 30, 1975.

Petit ioner, Eagle Aff i l iates, Inc., 101-01 Avenue D, Brooklyn, New York

1L236, filed a petition for revision of a determination or for refund of sales

and use taxes under Articles 28 and 29 of the Tax Law for the period Decenber 1,

1972 through November 30, 1975 (Fite l to. 19748).

A formal hearing was held before llelvin S. Barasch, Hearing Officer, at

the offices of the State Tax Comnission, Two World Trade Center, New York, New

York, on June 19, L979. Petit ioner appeared by Wil lkie, Farr and Gallagher,

Esqs. (Peter lr l .  Schmidt and Deborah Linfield, Esgs., of counsel). The Audit

Division appeared by Peter Crotty, Esq. (PauI A. Lefebvre and lrviog Atkins,

Esqs . ,  o f  counse l ) .

ISSUES

I. I,ihether certain molds were used in New York and rdere purchases

subject to tax.

II. Idhether a 4-color offset printing machine was used in New York aod was

a taxable purchase.

III. Iilhether the transfers of assets to pet.itioner by four affiliated

corporations \{ere excluded from the definition of retail safe and therefore

not subject to tax.
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FI}IDINGS OF FACT

1. 0n or about February 17, L976, petit ioner, Eagle Aff i l iates, Inc.,

executed a consetrt extending the period for assessment of sales and use taxes

under Articles 28 and 29 of the Tax Law for the taxable periods December 1,

1972 through Novernber 30, 1975 to December 20, 1976. A further consent to

extend the period within which to issue an assesstnent for the taxable period

Decenber L, L972 through Novenber 30, 1975 at any t.ine on or before December 20,

1977 was executed by the petitioner on or about Septeuber 24, 1976.

2. 0n May 11, 1977, the Audit Division issued a Ndtice of Deternination

and Demand for Payment of Sales and Use Taxes Due for the taxable period

December 1, 1972 through November 30, 7975 in the amount of $57 1374.23, plus

penal ty  and in terest  o f  $37r207 .67,  for  a  to ta l  o f  $104,561r90.  Pet i t ioner

timely filed a petition to review said deternination.

3. The determination was based on a field audit of the books'and records

of petitioner. It was determined that the following items were taxable:

(a)  Sales to  employees - -  $18,041.
(b) Vehicle rental income from related conpanies -- $120r803.
(c) Purchases subject to use tax:

(1) Stationery and print ing supplies -- $54,584.00.
(2)  0uter  car tons - -  $1341408.00.
(3) Factory supplies - $327.00
(4) Purchases of production molds ($640,361.00) al leged to have

been used in New York City.
(5)  Other  product ion assets of  $ f3,331.
(5) Production assets transferred by aff i l iated corporations to

petit ioner in the amount of $334,115.00.
(7) Non-production assets of $f37,002.00. Included in this

amount it $3S1000 for tbe purchase of a four-color offset
print ing nachine, and $481492.00 of assets
transferred to petit ioner by aff i l iated corporations.

4. The Audit Division concedes that oo sales or use tax is due on the
following items:
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(a)  Vehic le  renta ls  - -  $120,803.
(b) That purchases of corrugated cartons to the extent of $f32r181 are

not taxable.
(c) Purchases of stationery and printing supplies used exclusively

outside State of New York in the anount of $541584.
(d) Of previously assessed f ixed assets $86r768.91 were deened to be

exenpt from tax.
(e) Molds not yet in production in the anount of $301781.86 were deened

non-taxable.
(f) Purchase price of nrold not used in New York in the amount of $895.00.
(g) labor performed by enployees in New Jersey capitalized in the anount

o f  $68  ,662 .00  .
(h) Moldnakers' wages capital ized in the amount of $5,703.00.

5. Petit ioner concedes l iabi l i ty for taxable sales of $18,041.00 to

enployees, $2,327.00 of purchases of corrugated containers and $327.00 of

factory supplies, $16r183 of production mofds, $13r331 of other production

assets and $53r51O of nou-production assets.

6. Eagle Affiliates, Inc. is engaged in the naaufacture and sale of

plastic houseware products, including the rrsupersealrr line and various items

decorated with rrDisneyrr characters. Eagle, during the tax period in issuen

maintained general offices at 101-01 Avenue D, Brookllm, New York, where it

kept its books and records. Its manufacturing plant was and still is located

in Harrison, New Jersey. Petitioner produces its plastic products by the use

of special machines through a process known as injection nolding. It requires

a npecial type of nold. Injectiotr molding is a one-step manufacturing process

whereby pellets of plastic resin are melted down and fed under pressure through

a plasticizing screr{ into a mold cavity. The plastic cures in the nold in the

form of the desired product as dictated by the mold. Iadependent nolders also

produce plastic products for tbe petitioner by "injection molding"

1. None of the nolds were nanufactured for the petitioner in New York.

Many of the molds used by the petitionerrs injection nolding nachines during

the audit period in issue were manufactured in Portugal and delivered to
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Petitioner at it.s llarrison, New Jersey facility for testing and then used by

petitioner on its machines in New Jersey or sent to an independent nolder. The

same is true of molds which were manufactured out of state. The molds could

not be used on machines that Afuiral, a sister corporation of Eagle at the sane

premises in Brooklyn, had because those were injection blow molding nachines.

During the audit period all the independent molders who received Eagle molds

and used them to produce Eagle products were located outside the City of New

York with one exception, Randel Plastics Ce.r. located in Long Island City,

Couoty of Queens, City of New York. The amount involved as conceded by petitioner

at the hearing was $16,183.00. The charge for a mold for an ice cream nachine

was from a company in Akron, 0hio, which manufactured the machines for the

petitioner, and retained the mold; the mold was never shipped to Brooklyn. All

invoices for nolds were sent to Brooklyn.

8. The Harrison, New Jersey plant was opep.ed in May, 1973. Prior to that

time, the molds were tested by the petitioner in Brooklyn before being sent to

contract molders,

9. In Septerrber 1975, petit ioner purchased a

machine for $35,000.00. The machine rdas delivered

testing and for operation. lhis nachine was never

York. Transfer of title to this machine never took

new 4-color offset printing

to Harrison, New Jersey for

used in the State of New

place in the State of New

York.

10. Prior to March 31, 1973 APt Corporation owned 100 percent of the

shares of stock of Winston llousewares Corporation, Glorbet Novelties Corporation,

Wonder Industries Corporation and Admiral. Housewares Corporation, all located

in New York City. 0n March 31, 1973 a plan of reorganization was filed under

Section 368(a)(1)(D) of the Internal Revenue Code. The four aforenentioned corporations
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were liquidated and their assets leere transferred to Eagle Affiliates, f4c.

The four corporations transferred to Eagle $33411f5.00 in production assets and

$48'492.00 in non-production assets. Under the plan, stock was to be issued by

Eagle to the other subsidiaries; ia fact stocli was not issued.

11. Petitioner has failed to present proof that reasonable cause exists

for failure to properly report and pay over any tax within the time required.

Alt[ough petitioner concedes that a portion of the tax assessed is due and

payable, it has made no effort to pay same.

CONCTUSIONS OF [AhI

A. That certain molds in dispute were not used in the City of New York

except to the extent indicated in Finding of Fact r'7rr, supra. The testing of

molds ia Brooklya prior to their being sent to contractors, before the Harrison

plan was opened as indicated in Finding of Fact 'r8rt rdas a taxable use of any

nolds so tested.

B. That no sales or use Lax was due on the 4-color offset printing

nachine described in Finding of Fact r '9", $upra.

C. That the transfer of assets to petitioner by four affiliated corpora-

tions is not excluded from the definition of rfretail saletrdithin the intent

and neaning of  sect io t r  1101(b)(4)(1 i ) (A)  or  (B) .  Sect ion 1101(b){5)  inc ludes

in the definition of sale any transfer of titte for a consideration, or any

agreenent therefor. The consideration for the transfer was the agreenent to

issue stock.

D. That petitioner has failed to establish that reasonable cause exists

for the waiver of penalties and intere$t.
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E. That the Audit Division is directed to recobpute the tax, penalties

and iaterest in accordance with Findings of Fact 'r4rr and "5rt and Conclusions of

Law ttArt and '|Brt

F. That the petition of Eagle Affil iates, Inc. is granted to the extent

indicated in Conclusion of taw ttEil and denied in all other respects.

DATED: Alhany, New York

NOv 0 61981


