
STATE OF NEW YORK
STATE TAX COMMISSION

In the t{atter of the pet.ition

o f

Duracast Contract ing Corp.

for Redeterminat ion of a Def ic iency or a Revision

of a Determination or a Refund of

Sales & Use Tax

under Article 28 & 29 of the Tax Law

lgg the  Per iod  t2 /L /75  -  r t l3 l l76 .

AITIDAVIT OF I{AILING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of t'he Department of Taxation and Finance, over 18 years of age, and that on the

20th day of February, 1981, he served the within not ice of Decision by mai l  upon

Duracast Contract ing Corp.,  the pet i t ioner in the within proceeding, by

enclosing a true copy thereof in a securely sealed postpaid wrapper addressed as

fo l lows;

Duracast Contract ing Corp.
32-42 Col lege point B1v.
Flushing, Ny 11354

and by deposit ing same enclosed in a postpai i l  properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of the

united states Postal  service within the state of New york.

That deponent further says that the said addressee is the petitioner berein

and that the address set forth on said wrapper is the last known address of the

pet i t ioner.

Sworn to before me this

20th day of February, 1981.
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STATE 0F NEI^I YORK
STATE TAX COMMISSION

In the Matter of the pet i t ion

o f

Duracast Contract ing Corp.

AFFIDAVIT OF MAITING

for Redeterminat ion of a Def ic iency or a Revi"sion

of a Determinat ion or a Refund of

Sa les  & Use Tax

under Article 28 & 29 of the Tax Law

for  the  Per iod  l2 / r /75  -  t t /3 \ /76 .

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on the
20th day of February, 1981, he served the within not ice of Decision by mai l  upon
Jack L. Model l  the representat ive of the pet i t ioner in the within proceeding, by
enclosing a true copy thereof in a securely sealed postpaid wrapper addressed as
fo l lows:

I { r .  Jack  L .  Mode l l
187 Garth Rd.
S c a r s d a l e ,  N y  1 0 5 9 3

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of the
united states Postal  service within the state of New york.

That deponent further says that the said addressee is the representative of
the pet i t ioner herein and that the address set forth on said wrapper is the last
known address of the representat ive

Sworn Lo before me this

20 th  day  o f  February ,  1981.

o f t L i t ioner .
'7
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STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

February  20 ,  1981

Duracast Contract ing Corp.
32 'OZ Co l lege Po in t  B Iv .
Flushing, NY 11354

Gent.lemen:

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the admini-strative level.
Pursuant to sect ion(s) 1133 & 1243 of the Tax trawr any proceeding in court  to
review an adverse decision by the State Tax Conurission can only be inst i tuted
under Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced
in the Supreme Court of the State of New York, Albany County, within 4 months
from the date of this not ice.

Inquir ies concerning the computat ion of tax due or refund al lowed in
accordance with this decision may be addressed to:

NYS Dept .  Taxat ion  and F inance
Deputy  Commiss ioner  and Counse l
A l b a n y ,  N e w  Y o r k  1 2 2 2 7
phone # (s18) 457-6240

Very truly yours,

STATE TAX COMMISSION

Peti t ioner '  s Representat ive
Jack  L .  Mode l l
187 Gar th  Rd.
Scarsda le ,  NY 10583
Taxing Bureau' s Representat ive



STATE OF NEVI YORK

SIATE TAX CO4MISSION

In tlre Matter of the Petition

of

DTIRACA,ST CO}f]RACT.TNG CORP.

for Revision of a Determination or for Refurd
of Sales and Use Taxes urder ArLlcles 28 arfr, 29
of ttle Tax Iaw for ttre Period Decsnber Lt L975
through Novernber 30, 1976.

DrcISION

Petitioner, D:racast Contracting C-orp. | 32-02 CoIIege Point. Boulevard,

Flushing, New York 11354, filed a petition for revision of a deterrnination or

for refi:rd of sales ard use taxes r:rder Articles 28 ard 29 of tlre Ta>< Iaw for

the period December 1, l-975 ttrough Novernber 30, 1976 (Fi1e No. 22254).

A sma1l claims hearing was held. before Artln:r Jokunson, Hearing Officen,

at the offices of the State Tax Conrnission, T\,vo World Tfade Center, Nerar York,

New York, on July lB, 1980 at 10:45 A.M. petitioner appeared by Jack L.

IbdeLl' P.A. Ttre Audit Division appeared by Ralph J. Vecctrio, Esq. (William

Fox, Esq., of cor:nsel).

Whetker petitioner's dj-strnsj-tion of fjxed assets to its stockholders was

a retail sale or a liguidatirg dividerd.

FIND]NGS OF FACT

I. Petitioner, DLrracast Contracting Corp. r wErs in ttre business of leasing

equripnerrt to affiliated construction oorlrcrations which were o,nred by tlre sare

stockholders. o: October 3L, L976, ttre business was discontinued and tLre

assets were transferred to its stoclckrolders. Petitioner's only stockholders

were its officers, Ffank Castiglione, president ard Lor:is Durante, seeetary.
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2. On May 22, L978, as ttre resr.rlt of an audit, tlre Audit Division issued

a lbtice of Deterrninatj-on ard Dernard for Palzrnent of Sales ard Use Ta:<es Dre

against petitioner for ttre period Decenber I, 1975 ttrrough }dcvsnber 30, L976

for taxes due of $2,275.92, plus minjnun statrrtory intenest of $276.8I, for a

total of $2,552.73.

3. Petitioner e><ecutecl a consent octerding tlre period of limitation for

assessnent of sales ard use taces for the peniod Decernber I, L974 through

Novernber 30, L977 to Decernber 31, L978.

4. Or: ar:dit, the Audit Division took tlre position that petit.icnen's

transfer of assets to its stockholders was a taxable sale of $28,000.00 ard

asserted tar tlrereon of $2,240.00. Itre Division also fourd taxes due of

$35.92; hor,renrer, tLris anpunt is not at iss;tre.

5. 01 October 3L, L976, petitionerrs Board of Directors held a special

meeting. Itre minutes of such nreeting state, in part: "...That ttre neeting

had been called for the purpose of dislnsition of the assets of the corlnrati-on;

specifically, the liquidation of the nrarketable assets to tte stoclclrolders as

a sale, ard the cqnpany transfer of such sold assets to .Iet Asphalt @rporation,

a ccrq)any that is oi,,ned by tlre sane stockLplders. " It was resolved that ttre

corporation deliver to Jet Asphalt CorSnration tlre nrarketable assets on betralf

of the stockholders.

O: the sane date, petitioner entered into an agreerrent w:ith ttre

stockholders whj-ch prorzided ttrat "in so nnrctr as tLre mrporation is totally

inactive ard has only fixtr:res ard equipnent as its sole rnarketable assets,

that. the crcrporation liquidate tlrese assets to ttre stockholders as a sale ard

the ccmparry is directed to transfer such sold assets to Jet A.sphalt @rSnraLion,

a ccnpany that is ortrred by ttre sane stocktplders,t.
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6. Ttre foregoing agreenent was r,rrritten to shcnnr ttrat ttre assets r,vere sold

rathen ttran transferred to the stockholders as a liqtridating dividerd. The

agresTpnt was rarritten in this memner to alloru the irdividr:al st-oclckrolders to

derive personal inccrne tax berrefits. Hohrever, petitioner argued tfat, in

substance, the transfer was a liquidating dividerd ard ttrus ocenpt frcm ttre

retaj-l- sales ta< under section 1101(b) (4) (ii) (B) of th.e Ta< Law ard 20 IiYCRR

526 .6 (d )  (e ) .

7. Petitioner's books ard reocrds reflect ttre folloraing jor-rnal entrlz to

record the disposition of assets:

Due from Jet Asphalt $28,000.00
Accwrulated depreciation 78 1046.05

Fixed Assets $105,157.94
C'ain on d.isposition of assets BB8.l1

Jet Asphalt Corporation recorded ttre acquisition of the fjxed assets as follons:

Fixed Assets $28,000.00

Due to Drracast on behalf
of the stoclcLplders $28,000.00

Petitioner ard tlre other affiliated cortrnrations have a general ledger

accor.:rrt titled "DJe to ard frorn affiliates" for the pr:r1rcse of recordilg

interconpanlz receivabl.es ard payables since ttre ccnqnnies are whrolly orned by

the sane stockholders ard there were no nonetary ercchanges between ttrsn.

Petitioner argued that no oonsideration was received for tLre assets ard,

as such, ttrere was no sale.

8. The intercorpany receivable account "Dre frdn Jet A.sphalt" rernained

open on petitioner's balance sheet as of October 3I, 1976.

9. For Federal incone ta< pr:rposes, petitioner considered the transfer

of assets as a sale ard reported ttre gain ttrereon.
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CO}IG.;USIONS OF IAI{

A. Ttrat petitioner's distrrcsition of fjxed assets onstitrrted a retail

sale wittrin the meaning ard intent of section 1f01(b) (4) of tlre Tac Law ard,

tlrerefore, is subject to ttre irposition of sales tax pr.:rsuant to section

1105(a) of th'e Tax Law. Ihat petitioner chose not to dispose of tkre assets by

a liquidatj-ng dividerxl which wor.rld have exerpted, ttre transaction from sales

toc' but ratlrer chose to effectuate a direct sale for ttre persor:al inccrne ta<

benefits of the irdividual stoclcholders; that for such clroice, ttre rezuIting

sales ta< consequences cannot be avoided (kospect Daiqr, rnc. v. T|rlfy, 53

A .D .2d  755 ) .

B. that the petition of Duracast @ntractJng Corp. is denied ard ttre

ldctice of Deternr:il,atlon ard Dernard for Paynent of Sales arrl Use Tlaxes Dre

issued Wy 22, 1978 is sustained.

DATED: Albany, New York

FEB 2 0 1981


