
STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Duncan Petroleum Transport ,  Inc.

AFFIDAVIT OF MAITING

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Sales & Use Tax
under Article 28 & 29 of the Tax Law for the
P e r i o d  9 / 1 / 7 2  -  5 1 3 1 / 7 5 .

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an enployee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 19th day of June, 1981, he served the within not ice of Determinat ion by
mai l  upon Duncan Petroleum Transport ,  Inc.,  the pet i t ioner in the within
proceedinS, by enclosing a true copy thereof in a securely sealed postpaid
wrapper  addressed as  fo l lows:

Duncan Petroleum Transport ,  Inc.
31-70 Co l lege Pt .  Causeway
P . 0 .  B o x  7 8 3
Flushing, NY 11354

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent further says
herein and that the address set
of the pet i t ioner.

Sworn to before me this
19 th  day  o f  June,  1981.

that the said addressee is the pet i t ioner
forth on said wrapper is the last known address



STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of
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Duncan Petroleum

the Pet i t ion

Transpor t ,  Inc .

AFFIDAVIT OF MAITING

for Redeterminat ion of a
of a Determinat ion or a
under Art ic le 28 & 29 of
P e r i o d  9 l t / 7 2  -  5 / 3 1 1 7 5 .

Defic iency or a Revision
Refund of Sales & Use Tax

the Tax Law for the

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 19th day of June, 1981, he served the within not ice of Determinat ion by
mai l  upon Samuel B. Zinder the representat ive of the pet i t ioner in the within
proceedinS, bY enclosing a true copy thereof in a securely sealed postpaid
wrapper  addressed as  fo l lows:

Mr. Samuel B. Zinder
The Atr ium, 98 Cutter Mi l1 Rd.
Great  Neck .  NY 11021

and by deposit ing same enclosed in a posLpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent further says that the said addressee is the representat ive
of the pet i t ioner herein and that the address set forth on said wrapper is the
lasL known address of the representat ive of Lhe pet i t ioner.

)Sworn to before me this
19 th  day  o f  June,  1981.

1&, : f ,'4,. ,{



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

June 19 ,  1981

Duncan Petroleum Transport ,  fnc.
31-70 Co l lege Pt .  Causeway
P . O .  B o x  7 8 3
Flushing, NY 11354

Gentlemen:

Please take not ice of the Determinat ion of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative }evel.
Pursuant to sect ion(s) 1138 & 1243 of the Tax Law, any proceeding in court  to
review an adverse decision by the State Tax Commission can only be inst i tuted
under Art ic le 78 of the Civi l  Pract ice laws and Rules, and must be commenced in
the Supreme Court of the State of New York, Albany County, within 4 months from
the date of this not ice.

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
with this .decision may be addressed to:

NYS Dept.  Taxat ion and Finance
Deputy Commissioner and Counsel
Albany, New York 72227
Phone /l (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

Peti t ioner '  s Representat ive
Samuel B. Zinder
The Atr ium, 98 Cutter MiI l  Rd.
Great  Neck ,  NY 11021
Taxing Bureau' s Representat ive
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STATE TAX COMMISSION

In the Matter of the Appl icat ion

o f

DUNCAN PETRoLEIIM TRANSP0RT, INC.

for Revision of a DeterminaLion or for
Refund of Sales and Use Taxes under
Articles 28 and 29 of the Tax law for the
Period Septeurber 1, 1972 through May 31,
1 9 7 5 .

DETERMINATION

Appl icant,  Duncan Petroleum Transport ,  Inc.,  31-70 Col lege Point Causeway,

P '  0 .  Box  783,  F lush ing ,  New York  11354,  f i led  an  app l ica t ion  fo r  rev is ion  o f

a determinaLion or for refund of sales and use taxes under Art ic les 28 and, 29

of the Tax law for the period September 1, 1972 through May 31, 1975 (Fi fe No.

1 4 8 0 3 ) .

A formal hearing was held before Hichael Alexander,  Hearing 0ff icer,  at

the off ices of the State Tax Commission, Two l . lor ld Trade Center,  New York, New

York, on January 19, 1978 and June 19, 1978. Appl icant appeared by Samuel B.

Zinder,  Esq. The Audit  Divis ion appeared by Peter CroLty, Esq. (James Morr is,

Esq. ,  o f  counse l ) .  Howard  Shugerman,  Esq. ,  appeared pro  se .

ISSUES

I. Whether the arrangement between applicant and owner-operators for the

transportationof home fuel within the City of New York constituted the rental

of tangible personal property or const i tuted receipts for t ransportat ion

serv ice .

I I -  Whether the test per iod used on audit  with respect to expenses and

amounts paid to owner-operators of vehicles used to transport  fuel  to appl icant 's

customers was unreasonable.



-2 -

III .  Whether Howard Shugerman t imely protested the

an off icer of Duncan Petroleum Transport, Inc.

IV. Whether Howard Shugerman is personally l iable

required to col lect and pay sales and use taxes.

claim of l iabi l i ty as

as an off icer of appl icant

FINDINGS OF FACT

1- During the periods in issue, appl icant,  Duncan Petroleum Transport ,

Inc.,  was engaged in the business of t ransport ing home heat ing fuels,  diesel

fuels,  petroleum products and in the sale of such products.

2. 0n November 11, t975, appl icant executed a consent extending the

period within which to issue an assessment to June 20, L976 for the tax periods

September 1, 1972 through May 31, lg71.

3. 0n Apri l  23, 1976, the Audit  Divis ion issued a Not ice of Determinat ion

and Demand for Payment of Sales and Use Taxes Due against Duncan Petroleum

TransporL, fnc. and l{ .  t {r ight,  Howard Shugennan and E. Mi l ler,  individual ly

and as off icers for the period September 1, L972 Lhrough May 31, 1975, in the

amount  o f  $75 1072.10 ,  p rus  pena l ty  and in te res t  o f  $3r ,420.76 ,  fo r  a  to ta l  o f

$106,492.86 .  App l ican t ,  Duncan Pet ro leum Transpor ts ,  rnc . ,  t imery  f i led  a

proLest wiLh respect to the aforementioned not ice.

4. The not ice of determinat ion, supra, was based on a f ie ld audit  of  the

books and records of the appl icant.  The auditor compared sales per books with

sales reported on Federal  income Lax returns and sales reported on New York

State sales tax returns and in both instances found that the sales reported in

the books were higher than those reported on the aforementioned returns.

5. Fixed assets were examined for the audit  per iod and a f inding was

made o f  unpa id  sa les  tax  on  $863.10 ,  resu l t ing  in  $69.05  o f  add i t iona l  tax .

6. The auditor found that appl icant did not col lect tax on .3761 percent

o f  app l i can t ' s  re ta i l  fue l  sa les ,  resu l t ing  in  add i t iona l  sa les  o f  $7 ,516.00



or  add i t iona l  tax  due o f  $546.28 .

7. An expense test was made,

L974. The fol lowing was found:

-3 -

using a test quarter ending February 28,

T)rpe of Expense

Terminal Expense
Parts Expense
Public Shop
Tires and Tubes
General Expense
TOTAI,S

% Tax Unpaid

5e.9%
73.  %
38.87,
34.6%
66.3%

Total  Expense -

Audit Period
Total  Addit ional

Tax Due

$7  ,  180  .50

$  24 ,077  . 90
133 ,  181  . 98
94 ,5  15  .  16
75 ,185  . 20
7  ,200 .55

$334 ,  160  .85

8-  Add i t iona l  tax  o f  $671276.27  was assessed on  the  ground tha t  app l i can t

leased vehicles from owner-operators for the transport  of  petroleum and petroleum

products. This was based upon an agreement of lease dated December 5, 7977,

between appl icant as lessee and Kings County Fuel Co. as lessor,  of  two named

vehicles with dr ivers to be furnished by lessor.  The agreement was for a

period of thir ty days from December 5, 1971 and provided that appl icant was to

have complete control  of  the vehicles. Test imony on behalf  of  appl icant

indicated that the aforementioned lease did not apply to vehicles used to

transport fuel within the City of New York and that the said lease rr'as never

in  e f fec t .

9.  The highest peak of business of appl icant was during the months of

December, January and February.

10. During the winters of the audit  per iod, the appl icant used the services

of Kings County FueI and other truckers with regard to fuel  del iver ies in New

York City.  These vehicles were used exclusively within the City of New York.

The drivers and the tankers of Kings County and other truckers were under the

sole control  and direct ion of their  own dispatchers. Appl icant had i ts own

dispatchers but they did not dispatch any of the vehicles of Kings County and

the other truckers. Appl icant would merely instruct the aforementioned truckers
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where to deliver to its customers and the truckers determined what route to

take. The fuel for trucks was paid by Kings County through an open account of

applicant and a deduction was made from the amount due on the invoices because

Kings County and the other truckers did not have an account with the diesel

fuel  stat ions whereas Duncan had such an account.

11. On August 11, 1977, Howard Shugerman wrote a let ter in which he

stated that he never received any not ice of determinat ion holding him l iab1e

as an off icer of Duncan Petroleum TransporL, Inc. and requested that not ice of

any formal hearing in this matter be served upon him. No evidence was adduced

to show that Howard Shugerman was served with a copy of the notice of determi-

na t ion .

12. Howard Shugerman testified that he was an attorney for the applicant

from 1970 to 1973. He acted as secretary for Duncan Petroleum Transport ,

Inc.,  f rom 1970 to Apri l  1972, to cert i fy documents which required the secreLaryts

cert i f icat ion. He was not a signatory to any bank account for appl icant.  He

never signed a check drawn on any account of applicant nor did he ever see any

of the books and records of appl icant except to the extent that they pertained

to a matter in which he was involved as its attorney. Mr. Shugerman was not

involved in any way with the internal af fairs of the corporat ion. In 1975

Mr. Shugerman was advised by an aLtorney to resign as secretary of appl icant

corporat ion. Mr. Shugerman had forgotten that he was secretary of appl icant

corporat ion. He formal ly resigned as secretary in 1975.

CONCIUSIONS OF IAW

A. That Howard Shugermants let ter of  August 11, 7977, const i tuted a

t imely protest to the claim of l iabi l i ty as an off icer responsible for the

col lect ion and payment of sales taxes by Duncan Petroleum Transport ,  Inc.
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B. That Howard Shugerman is not a person required to col lect or pay any

sales and use tax due from appl icant and therefore not personal ly l iable for

the tax required to be collected and paid within the intent and meaning of

sect ions 1131 and 1133 of the Tax Law.

C. That the Audit  Divis ion is directed to delete the name of Howard

Shugerman from the Notice of Det.ermination and Demand for Payment of Sales and

Use Taxes Due.

D. That the amounts paid by appl icant to owner-operators for t ransport ing

fuel oi l  and petroleum to i ts customers const i tuted receipts for the cost of

transportat ion services not subject to sales tax.

E .  That  the  impos i t ion  o f  add i t iona l  tax  in  the  amount  o f  $67,276.28  as

set forth in Finding of Fact rr8rr ,  supra, is erroneous.

F. That the use of a test per iod, namely the quarter ending February 28,

1974 as appl ied to the ent ire audit  per iod of September 1, 1972 through May 31,

1975 '  with respect to expenses and applying a percentage of error in an industry

involving home heating fuel_, is unreasonable.

G.  That  the  impos i t ion  o f  tax  in  the  amount  o f  $7 ,180.50 ,  as  se t  fo r th

in  F ind ing  o f  Fac t  r t7 t t ,  supra ,  i s  e r roneous.

H. That the Audit  Divis ion is directed to recompute the sales and use

tax due in accordance with Conclusions of law t tE" and "G", supra.

I .  That the appl icat ion of Duncan Petroleum Transport ,  Inc. is granted

to the extent indicated in concrusions of Law "D", "E",  t tF" and "Grt and is

denied in al l  other respects.

DATED: Albany, New York

JUN 19 1981
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STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12?27

June 19 ' 
' l oe r

Duncan Petroleum Transport ,  Inc.
31-70 Col lege Pt.  Causeway
P . 0 .  B o x  7 8 3
Flushing, NY 11354

Gentlenen:

Please take not ice of the Determinat ion of the State Tax Comnission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 1138 & L243 of the Tax Law, any proceeding in court  to
review an adverse decision by the State Tax Commission can only be inst i tuted
under Article 78 of. the Civil Practice laws and Ru1es, and must be conmenced in
the Supreme Court of the State of New York, Albany County, within 4 months from
the date of this not ice.

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
Deputy Commissioner and Counsel
Albany, New York 12227
Phone # (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

Peti t ioner '  s Representat ive
Sanuel B. Zinder
The Atr ium, 98 Cutter MiI I  Rd.
Great  Neck ,  NY 11021
Taxing Bureaur s Representative



STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  of  the Appl icat ion

o f

DUNCAN PETR0LEUM TRANSP0RT, INC.

for Revision of a Determinat ion or for
Refund of Sales and Use Taxes under
Articles 28 and 29 of the Tax Law for the
Period Septenber 1, 7972 through May 31,
1 9 7 5 .

DETERI{INATION

Appl icant,  Duncan Petroleum Transport ,  Inc.,  31-70 CoIIege Point Causeway,

P.  0 .  Box  783,  F lush ing ,  New York  11354,  f i led  an  app l ica t ion  fo r  rev is ion  o f

a determinat ion or for refund of sales and use taxes under Art ic les 28 and, 29

of the Tax Law for the period September 1, 7972 through May 31, 1975 (f i le No.

1 4 8 0 3 ) .

A formal hearing was held before Michael Alexander,  Hearing 0ff icer,  at

the off ices of the State Tax Commission, Two I ,JorId Trade Center,  New York, New

York, on January 19, 1978 and June 19, 1978. Appl icant appeared by samuel B.

Zind,er,  Esq. The Audit  Divis ion appeared by Peter Crotty,  Esq. (James Morr is,

Esq. ,  o f  counse l ) .  Howard  Shugerman,  Esq. ,  appeared pro  se .

ISSI]ES

I. Whether the arrangement between applicant and owner-operators for the

transportation of home fuel within the City of New York constituLed the rental

of tangible personal property or const i tuted receipts for t ransportat ion

serv ice .

I I .  Whether the test per iod used on audit  with respect to expenses and

amounts paid to owner-operators of vehicles used to transport  fuel  to appl icant 's

customers was unreasonable.
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III. Whether Howard Shugerman tirnely protested the

an off icer of Duncan Petroleum Transport ,  Inc.

IV. l{hether Howard Shugerman is personally liable

required to col lect and pay sales and use taxes.

clairn of l iabi l i tv as

as an off icer of appl icant

FINDINGS OF FACT

1. During the periods in issue, appl icant,  Duncan Petroleum Transport ,

Inc.,  was engaged in the business of t ransport ing home heat ing fue1s, diesel

fuels,  petroleum products and in the sale of such products.

2. 0n November 11, 1975, appl icant executed a consent extending the

period within which to issue an assessment to June 20, 1976 for the tax periods

September  1 ,  1972 th rough May 31 ,  1975.

3. 0n Apri l  23, 1976, the Audit .  Divis ion issued a Not ice of Deterninat ion

and Demand for Payrnent of Sales and Use Taxes Due against Duncan Petroleum

Transport ,  Inc. and W. Wright,  Howard Shugerman and E. Mi l ler,  individual ly

and as off icers for the period September 1, 1972 through May 31, 1975, in the

amount  o f  $75,072.10 ,  p lus  penar ty  and in te res t  o f  $31,420.76 ,  fo r  a  to ta l  o f

$106,492.86 .  App l ican t ,  Duncan Pet ro leum Transpor ts ,  rnc . ,  t ime ly  f i led  a

protest with respect to the aforenent ioned not ice.

4. The not ice of determinat ion, supra, was based on a f ie ld audit  of  the

books and records of the appl icant.  The auditor conpared sales per books with

sales reported on Federal  i -ncome tax returns and sales reported on New York

State sales tax returns and in both instances found that the sales reported in

the books were higher than those reported on the aforementioned returns.

5. Fixed assets l rere examined for the audit  per iod and a f inding was

made o f  unpa id  sa les  tax  on  $863.10 ,  resu l t . ing  in  $69.05  o f  add i t iona l  tax .

6. The auditor found that appl icant did not col lect tax on .3167 percent

o f  app l i can t rs  re ta i l  fue l  sa les ,  resu l t ing  in  add i t iona l  sa les  o f  $7 ,516.00



or  add i t iona l  tax  due o f  5546.28 .

7. An expense test was made,

7974. The fol lowing was found:

-3 -

using a test quarter ending February 28,

Type of Expense

Terminal Expense
Parts Expense
Public Shop
Tires and Tubes
General Expense
TOTAI,S

% Tax Unpaid

5e.e%
t3 .  %
38.  B%
34.6%
66.37"

Total  Expense -
Audit  Period

Total  Addit ional
Tax Due

$i,iEo. sd

$  24 ,077  .90
133 ,181 .98
94 ,5  15  .  16
75 ,185 .20
7  , 200 .55

$334 ,  160 .  85

B.  Add i t iona l  tax  o f  $671276.27  was assessed on  the  ground tha t  app l i can t

leased vehicles from owner-operators for the transport  of  petroleum and petroleun

products. This was based upon an agreement of lease dated December 5, 797I,

between appl icant as lessee and Kings County FueI Co. as lessor,  of  two named

vehicles with dr ivers to be furnished by lessor.  The agreement was for a

period of thir ty days from December 5, 1971 and provided that appl icant was to

have complete control  of  the vehicles. Test imony on behalf  of  appl icant

indicated that the aforementioned lease did not apply to vehicles used to

transport  fuel  within the City of New York and that the said lease was never

in  e f fec t .

9.  The highest peak of business of appl icant was during the months of

December, January and February.

10. During the winters of the audit  per iod, the appl icant used the services

of Kings County FueI and other truckers with regard to fuel deliveries in New

York City.  These vehicles were used exclusively within the City of New York.

The drivers and the tankers of Kings County and other truckers were under the

sole control  and di-rect ion of their  own dispatchers. Appl icant had i ts own

dispatchers but they did not dispatch any of the vehicles of Kings County and

the other truckers. Appl icant would merely instruct the aforenent ioned truckers
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where to deliver to its customers and the truckers determined what route Lo

take. The fuel for trucks was paid by Kings County through an open account of

applicant and a deduction was made from the amount due on the invoices because

Kings County and the other truckers did not have an account with the diesel

fuel  stat ions whereas Duncan had such an account.

11. 0n August 11, 1977, Howard Shugerman wrote a let ter in which he

stated that he never received any not ice of determinat ion holding him l iable

as an off icer of Duncan Petroleum Transport ,  Inc. and requested that not ice of

any formal hearing in this matter be served upon him. No evidence was adduced

to show that Howard Shugerman was served with a copy of the notice of determi-

nat ion.

72- Howard Shugerman testified that he r4ras an attorney for the applicant

from 1970 to 1973. He acted as secretary for Duncan Petroleum Transport ,

Inc.,  f rom 1970 to Apri l  1972, to cert i fy documents which required the secretary's

cert i f icat ion. He was not a signatory to any bank account for appl icant.  He

never signed a check drawn on any account of applicant nor did he ever see any

of the books and records of applicant except to the extent that they pertained

to a matLer in which he was involved as its attorney. Mr. Shugerman was not

involved in any way with the internal af fairs of the corporat ion. In 1975

Mr. Shugerman was advised by an attorney to resign as secretary of appl icant

corporat ion. Mr. Shugerrnan had forgotten that he was secretary of appl icant

corporat ion. He formal ly resigned as secretary in 1975.

CONCTUSIONS OF I,AI,J

A. That

t imely protest

col lect ion and

Hovrard Shugerman's let ter of  August 11, 1977, const i tuted a

to the claim of l iabi l i ty as an off icer responsible for the

payment of sales taxes by Duncan Petroleum Transport ,  fnc.
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B. That Howard Shugerman is not a person required to col lect or pay any

sales and use tax due from appl icant and therefore not personal ly l iab1e for

the tax required to be collected and paid within the intent and meaning of

sec t ions  1131 and 1133 o f  the  Tax  law.

C- That the Audit  Divis ion is directed to delete the name of Howard

Shugerman from the Notice of Determination and Demand for Pavment of Sa1es and

Use Taxes Due.

D. That the amounts paid by appl icant t .o owner-operators for t ransport ing

fuel oi l  and petroleum to i ts customers const i tuted receipts for the cost of

transportat ion services not subject to sales tax.

E. That the imposit ion of addit ional tax in the amount of g671276.28 as

set  fo r th  in  F ind ing  o f  Fac t  "8" ,  supra ,  i s  e r roneous.

F. That the use of a test per iod, namely the guarter ending February 28,

7974 as appl ied to the ent. i re audit  per iod of September 1, 1972 Lhrough May 31,

7975, with respect to expenses and applying a percentage of error in an industry

involving home heat ing fuel ,  is unreasonable.

G.  That  the  impos i t ion  o f  tax  in  the  amount  o f  $71180.50 ,  as  se t  fo r th

in  F ind ing  o f  Fac t  "7 r r ,  supra ,  i s  e r roneous.

H. That the Audit  Divis ion is directed to recompute the sales and use

tax due in accordance with Conclusions of Law t tEtt  and t tGtt ,  supra.

I .  That the appl icat ion of Duncan Petroleum Transport ,  fnc. is granted

to the extent indicated in conclusions of Law t 'D" 
,  "Ett ,  "F" and t tG" and is

den ied  in  a l l  o ther  respec ts .

DATED: Albany, New York COMMISSION

JUN t e 1981




