
STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Petition

o f

Diemolding Corporation

for Redetermination of a Deficiency or a Revisiorr

of a Determi-nation or a Refund of

Sales & Use Tax

undet Article 28 & 29 of the Tax Law

for  the  Per iod  6 lL /71  -  813 l /76 .

AT'FIDAVIT OF MAILING

$tate of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxation and Finance, over 18 years of age, and that on the

9th day of January, 1981, he served the within not ice of Decision by nai l  upoo

Diemolding Corporat ion, the pet i t ioner in the within proceeding, by enclosing a

true copy thereof in a securely sealed postpaid wrapper addressed as fol lor*s:

Diemolding Corporation
L25 Rasbach St.
Canastota, NY 13032

and by deposit ing same enclosed in a postpaid

(post of f ice or off ic ial  depository) under the

United States Postal Service within the State

That deponent further says that the said

and that the address set forth on said wrapper

pet i t ioner.

Sworn to before me this

9th day of January, 1981.

properly addressed wrapper ip a

exclusive care and custody of the

of New York.

addressee is the pet i t ioner herein

is the last known address of the
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Diemold ing Corporat ion

for  Redeterminat ion of  a Def ic iency or  a Revis ion
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Sa les  &  Use  Tax

under Ar t ic le  28 & 29 of  the Tax Law
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AIT'IDAVIT OF MAILING

State of  New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of  the Department  of  Taxat ion and Finance,  over  18 years of  age,  and that  on the

9th day of  January,  1981,  he served the wi th in noLice of  Decis ion by mai l  upon

Elmer Shaw the representat ive of  the pet i t ioner  in  the wi th in proceedinS'  bY

enclos ing a t rue copy thereof  in  a securely  sealed postpaid wrapper addressed as

f o l l o w s :

Mr. El-mer Shaw
26At  Lod i  S t .
Syracuse, ff i  13208

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a

(post off ice or off icial depository) under the exclusive care and custody of the

United States Postal Service within the State of New York.

That deponent further says that the said addressee is the representative of

the pet i t ioner herein and that the address set forth on said wrapper is the last

known address of  the representat ive of  the pet i t ioner .

Sworn to before me this

9Lh day  o f  January ,  1981.



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

January 9, 1981

Diemo lding Corporation
125 Rasbach St .
Canastota, NY 13032

Gentlemen:

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have nolt exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 1138 & 1243 of the Tax Law, any proceeding in court  to
review an adverse decision by the State Tax Commissi-on can only be instituted
under Article 78 of the Civil Practice Laws and Rules, and must be comenced
in the Supreme Court of the State of New York, Albany County, within 4 months
from the date of this not ice.

Inquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to:

NYS Dept.  Taxat ion and Finance
Deputy  Commiss ioner  and Counse l
A lbany ,  New York  12227
Phone * (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

Petitioner' s Representative
Elmer Shaw
2601 f ,od i  S t .
Syracuse, NY 13208
Taxing Bureau's Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion

o f

DIEMOTDING CORPORATION

for  Revis ion of  a Determinat ion or  for  Refund
of  Sales and Use Taxes under Ar t ic les 28 and 29
of the Tax Law for the Period June 1, Ig73
through August  31,  1976.

DECISION

Peti t ioner,  Diemolding Corporat ion, 125 Rasbach Street,  Canastota, New

York 13032, f i led a pet i t ion for revision of a determinat ion or for refund of

sales and use taxes under Art ic les 28 and 29 of the Tax Law for the period

June 1 ,  7973 th rough Augusr  31 ,  1976 (F i_ le  No.  18725) .

A smal l  c laims hearing was held before Arthur Johnson, Hearing Off icer,

at the off ices of the State Tax Commission, 333 East Washington Street,  Syracuse,

New York ,  on  May 14 ,  1980 a t  1 :15  P.M.  Pet i t ioner  appeared by  E lmer  Shaw,

CPA. The Audit  Divis ion appeared by Ralph J. Vecchio, Esq. (Paul Lefebvre,

E s q .  ,  o f  c o u n s e l ) .

ISSIIES

I .  l r ]hether the Audit  Divis ion properly disal lowed certain non-taxable

sales reported by pet i t ioner.

I I .  Whether machinery or equipment purchased by pet i t ioner is used direct ly

and predominant ly in the product ion of tangible personal property for sale.

I I I .  Whether pet. i t ioner is ent i t led to an exemption from sales or use

taxes on that port ion of i ts ut i l i t ies used direct ly and exclusively in the

product ion of tangible personal property for sa1e.
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FINDINGS OF FACT

1.  Pet i t ioner ,  Diemold ing Corp. ,  is  engaged in the manufacture of  p last ic

products.  Dietool ing,  a Div is ion of  Diemold ing Corp.  is  a machin ing operat ion

which produces new mo1ds,  as wel l  as,  modi f ies,  rev ises or  repai rs  ex is t ing

molds.  Diemold ing Corp.  f i led consol idated New York State and local  sa les and

use tax returns.

2.  On June 3,  7977,  as the resul t  o f  an audi t ,  the Audi t  Div is ion issued

a Notice of Determination and Demand for Pa5rment of Sales and Use Taxes Due

against  pet i t ioner  for  the per iod June 1,  1973 through August  31,  1976 for

taxes  due  o f  $141390 .51 ,  p lus  pena l t y  and  i n te res t  o f  961992 .44 ,  f o r  a  t o ta l

o f  $ 2 1 , 3 8 2 . 9 5 .

3.  Pet i t ioner  executed consents extending the per iod of  l imi tat ion for

assessment  of  sa les and use taxes for  the per iod June 1,  7973 through February 28,

1974  to  June  20 ,  1 ,977 .

4.  0n audi t ,  the Audi t  Div is ion examined sales invoices for  the ent i re

per iod under audi t .  I t  determined that  Dietool ing per formed taxable modi f icat ions,

rev i -s ions,  a l ternat ions or  repai rs  to customer 's  molds for  which an exempt ion

cer t i f icate was noL on f i le  or  the cer t i f icate issued was deemed improper.

Such  sa les  t o ta led  $204 ,332 .51  w i th  t ax  asse r ted  the reon  o f  $12 ,397 .48 .  The

Audi t  Div is ion considered Dietool ingts serv ices taxable when per formed on

molds that have been completed and accepted by the customer.

The Audi t  Div is ion a lso rev iewed pet i t ioner 's  acquis i t ion of  f ixed assets

for  the audi t  per iod and found that  Dietool ing made purchases of  $38r433.31

for machinery and equipment without payment of tax. It was determined that

such machinery and equipment was not used directly and exclusively (predominantly

af ter  September 1,  7974) in  product ion of  tangib le personal  property  for  sa le.
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This determination was based on information provided by the plant manager.

The resu l tan t  tax  due was $2 ,305.99 .

The Audit  Divis ion determined that Diemolding overpaid sales taxes of

$1 ,260.68  on  u t i l i t i es  used d i rec t l y  and exc lus ive ly  in  p roduc t ion .  However ,

the Divis ion disal lowed an exemption on ut i l i t ies for Dietool ing's operat ions

which  resu l ted  in  add i t iona l  tax  due o f  $947.72 .  Dur ing  the  per iod  a t  i ssue,

Dietool ing paid 4 percent tax on approximately 25 percent of i ts ut i l i ty

purchases .

5. Pet i t ioner subrni t ted exemption cert i f icates covering the fol lowing

s a l e s  a t  i s s u e :

CUSTOMER AMOIJNT TYPE OF CERTIFICATE
Hubbard Industries
S m i t h - L e e  C o . ,  I n c .
A l l en  Too l  Co rp .
R . E .  D i e t z  C o .
Mohawk Electro Techniques,  Inc.
Ca rpen te r  M fg .  Co . ,  I nc .
Uebler  Mfg.
Amer ican Plast ics
Beaver i t .e  Products ,  Inc.
The  B lack  C lawson  Co .
D iebo ld ,  I nc .
L ipe Clutch Products

$ 1 3 2 ,  0 7 6 . 6 4
20,350.96

6 1 1 . 5 0
21,429.44
4 , 6 4 0 . 0 0

6 2 5  . 0 0
48A.28

5 , 7 7 0 . 7 O
617.25
295.0O

5  , 8 4 1  .  0 0
5 7 5 . 0 0

resa le
exempt use
direct payment
r e s a l e
resa le
resa le
exempt use
exempt use
direct palment
resa le
resa le
direct payment

Petit ioner submitted substantial docr:mentary evidence to show that of the

t o t a l  s a l e s  t o  S m i t h - L e e  C o . ,  I n c . ,  $ 1 1 1 4 5 3 . 1 6  w e r e  s a l e s  o f  p a r t s .

Pet i t ioner  submit ted purchase orders indicat ing a NeW York State sales

tax regis t rat ion number f rom Voplex Corp. ,  Oneida Molded Plast ics Corp. ,  Dzus

Fastener Co. ,  Inc. ,  Universal  Medical  Inst rument  Corp.  and Farr ington Packaging

Corp.  in  l ieu of  an actual  exempt ion cer t i f icate.

6 .  D ie too l i ng ' s  i nvo i ces  f o r  repa i r s ,  mod i f i ca t i ons  o r  rev i s i ons  do  no t

show separate changes fer  labor  a4d maf .pr ia l .
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a t  i ssue,  D ie too l ing acquired the following nachinery7. During the period

and equipment:

DATE PT]RCHASED
.lanu.ry 1 f9lt
February 14, L974
February 14, 1974
Janaaxy 24, 7974
March 11 ,  1974
May 6 ,  L974
May 6 ,  L974
October  21 ,  1974
May 30 ,  L975
June 12 ,  1975
JuIy  18 ,  1975
February 2, 1976
February 2, L976

AMOI]NT
$  4 , 5 7 6 . 7 1

1 6 , 0 9 5  . 0 0
1 6 2 . 4 5

1  ,  1 8 5  . 0 0
3 0 7 . 6 0

6 , 2 5 0 .  0 0
429.O0
5 5 4 .  3 6

2 , 7 4 6 . 9 0
1  , 4 9 5  . 0 0

1 9 1 . 4 0
4 , 2 7 8 . 5 0

1 6 1 . 3 9

DESCRIPTION
Harr ison Lathe
Blohm Surface Grinder
par ts
Magnetic Chuck
Magnet ic  Block
Harr ison Lathe
chuck,  shank
Sine P1ate
Monorai l  System
Digi ta l  Readout  System
Twin Ci ty  Tro l ley
MiI l ing Machine
Vacuum Cleaner

$38  ,433  .  31

8 .  D ie too l i ng ' s  sa les  o f  r epa i r s ,  mod i f i ca t i ons  o r  rev i s i ons  rep resen ted

25 percent  of  gross sales for  the per iod at  issue.  Dietool ing charged i ts

customers approxi -mately  the same hour ly  rate for  labor  on producing new mold

and par ts  as i t  d id for  repai r ing,  modi fy ing or  rev is ing ex is t ing molds;

therefore,  Dietool ing 's  machinery and equipment  is  used 75 percent  of  the t ime

directly and predominantly in production of tangible personal property for

sale.  Addi t ional ly ,  75 percent  of  i ts  ut i l i ty  purchases are used d i rect ly  and

exclus ively  in  the product ion of  tangib le personal  property  for  sa le.

9. Petit ioner argued that the amount held subject to tax by the Audit

Div is ion was erroneous in that  such amount  inc luded not  only  labor  but  a lso

such i tems as mater ia l ,  prof i t  and overhead.

10.  Reasonable cause exis ted for  pet i t ioner 's  fa i - lure to pay the sales

and  use  taxes  a t  i s sue .

CONCLUSIONS OF tAW

A. That repairs,  modif icat ions, revisions or al terat ions to molds const i tute

serv ices  sub jec t  to  the  taxes  imposed under  sec t ions  f f05(c ) (2 )  and 1105(c) (3 )
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of  the Tax Law. That based on Finding of Fact "6",  the ent ire charge by

pet i t ioner is the amount subject to t .ax unless i t  has a properly completed

resale or direct palrment permit  on f i le from the customer.

B.  Tha t  sec t i on  1132 (c )  o f  t he  Tax  Law p rov ides ,  i n  pa r t ,  t ha t  i t  sha l l

be  p resumed  tha t  a l l  r ece ipLs  fo r  p rope r t y  o r  se rv i ces . . .  a re  sub jec t  t o  t ax

unt i l  the contrary is  establ ished,  and the burden of  prov ing that  any receipt . . .

is  not  taxable shal l  be upon the person requi red to col lect  tax.  Unless a

vendor shal l  have taken f rom the purchaser a cer t i f icate in  such form as the

tax commission may prescr ibe. . .  to  the ef fect  that  the property  or  serv ice was

purchased for  resale or  for  some use by reason of  which the sale is  exempt

f rom tax under sect ion 1115 of  the Tax Law. h lhere such a cer t i f icate has been

furn ished to the vendor,  the burden of  prov ing that  the receipt . . . .  is  not

taxable shal l  be sole ly  upon the customer.  Therefore,  pet i t ioner  is  not

l iab le for  the tax on those sales referred to in  F inding of  Fact  ' t5r '  where i t

was issued a resale cer t i f icate or  a d i rect  payment  permi t .  However,  the

exempt use cer t i f icates accepted by pet i t ioner  were not  proper in  that  the

exempt ion provided in sect ion 1115(a)(12)  of  the Tax Law is  l imi ted to machinery

or equipment and parts for such machinery or equipment that have a useful l i fe

of  more than one year .  Pet i t ioner  fa i led to show that  the sales for  which i t

accepted exempt use cer t i f icates were sales of  machinery,  equipment  or  par ts

rather  than sales of  serv ices,  except  as indicated in  F inding of  Fact  r '5" .

Consequent ly  pet i t ioner  is  l iab le for  the taxes imposed on such sales pursuant

to sect ion 1133(a)  of  the Tax Law. Moreover,  pet i t ioner  fa i - led to susta in i ts

burden of  proof  requi red by sect ion 1132(c)  of  the Tax Law wi th respect  to

those  sa les  on  wh ich  i t  f a i l ed  t o  co l l ec t  t ax  based  on  pu rchase  o rde rs .  A

purchase order  is  not  an exempt ion cer t i f icate wi th in the meaning and intent

of  sect ion 7132(c)  of  the Tax Law.
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That in accordance with the foregoing conclusions, the addit ional taxable

sales determined by the Audit  Divis ion are adjusted to $26r774.52.

C.  That  sec t ion  1115(a) (12)  o f  the  Tax  Law (as  amended by  Ch.  851,  Laws

7974), provides an exemption for machinery or equipment for use or consumption

direct ly and predominant ly (direct ly and exclusively pr ior to September 1,

7974)  in  the  produc t ion  o f  tang ib le  persona l  p roper ty r . . . fo r  sa le . . .  bu t  no t

including parts with a useful  l i fe of one year or 1ess. .  .

That the machinery or equipment acquired by Dietooling as set forth in

Finding of Fact "7" purchased pr ior to September 1, 1974 was not used direct ly

and exclusively in the product ion of tangible personal property for sale

within the meaning and intent of  former sect ion 1115(a)(12) of the Tax Law,

but was rather used 25 percent of the t ime in the pet i t ioner 's repair  operat ion.

(Emphasis added)

That the machinery or equipment purchased after Setpember 1, L974 was

used direct ly and predominant ly in the product ion of tangible personal property

for sale within the meaning and intent of  sect ion 1115(a)(12) of the Tax Law.

Accord ing ly  the  taxes  asser ted  thereon o f  $565.64  are  cance l led .

D. That sect ion 1115(c) of the Tax traw provides an exemption for ' r fuel ,

Basr  e lec t r i c i t y . . .  fo r  use  or  consumpt ion  d i rec t l y  and exc lus ive ly  in  the

p r o d u c t i o n  o f  t a n g i b l e  p e r s o n a l  p r o p e r t y . . .  f o r  s a l e . . . "

The Audit  Divis ion erred in i ts determinat ion that Dietool ing was not

ent i t led to an exemption for any port ion of i ts ut i l i ty usage. That 75 percent

of Dietool ingrs ut i l i ty purchases were used direct ly and exclusively in the

product ion of tangible personal property for sale thus, 25 percent of such

purchases are subject to tax. Accordingly,  s ince Dietool ing paid tax at the

rate of 4 percent on 25 percent of i ts ut i l i ty purchases i t  is l iable for only

an addit ional 2 percent tax (Madison County rate) thereon. That the tax due
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on  u t i l i t y  usage is  reduced f rom $947.72  to  $93.82 .

E. That the penalty and interest,  in excess of the minimum statutory

rate, i -mposed pursuant to sect ion 1145(a) of the Tax Law are cancel led.

F. That the pet i t ion of Diemolding CorporaLion is granted to the extent

indicated in Conclusions of Law rtB'r ,  
"Ct ' ,  "D" and "E" I  that the Audit  Divis ion

is hereby directed to modify the Notice of Determination and Demand for Payment

of Sales and Use Taxes Due issued June 3, 7977; and that,  except as so granted,

the pet i t ion is in al l  other respects denied.

DATED: Albany, New York

JAN O 9 I9BI
STATE TAX COMMISSION

COMMISSIONER


