
STATE OF NEW YORK

STATE TN( COUMISSION

In the Matter of the Pet i t ion
o f

Lewis DeShane
d/b/a Arrow Pump and Tank Service

for Redeterminat ion of a Def ic iency or a Revisisn
of a DeterminaLion or a Refund of Sales & Use Tax
under Article 28 & 29 of the Tax Law for the Period
3 / L / 6 e - 8 / 3 7 / 7 7 .

AFFIDAVIT OF MAITING

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 25th day of September, 1981, he served the within not ice of Decision by
cert i f ied mai l  upon Lewis DeShane, d/b/a Arrow Pump and Tank Service the
pet i t ioner in the within proceeding, by enclosing a true copy thereof in a
secure ly  sea led  pos tpa id  rd rapper  addressed as  fo l lows:

Lewis DeShane
dlb/a Arrow Pump and Tank Service
206 Main Ave.
Watertown, NY 13601.

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent further says
herein and that the address set
o f  the  pe t i t ioner .

Sworn to before me this
25 th  day  o f  September ,  1981.

that the said addressee is the pet i t ioner
forth on said wrapper is t ! ,e last known address

[4, c,th ba,L



STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Petition
o f

lewis DeShane
d/b/a Arrow Plmp and Tank Service

for Redeterminat ion of a Def ic iency or a Revision
of a Det.erminat ion or a Refund of Sales & Use Tax
under Article 28 & 29 of the Tax Law for the
P e r i o d  3 / 1 / 6 9  -  8 / 3 1 / 7 7 .

AFFIDAVIT OF MAII,ING

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 25th day of September, 1981, he served the within not ice of Decision by
certified mail upon Matthew V. Byrne the representative of the petitioner in
the within proceeding, by enclosing a true copy thereof in a securely sealed
postpa id  wrapper  addressed as  fo l lows:

Matthew V. Byrne
Byrne & Coste l lo ,  P .C.
499 Warren Bldg.
Syracuse, NY 13202

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent further says that the said addressee is the representative
of the pet i t ioner herein and that the address set forth on said vrrapper is the
Iast known address of the representat ive of the pet i t ioner.  r ,1

Sworn to before me this
25 th  day  o f  September ,  1981.



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

September 25,  1981

Lewis DeShane
dlb/a Arrow Pump and Tank Service
206 Main Ave.
Watertown, NY 13601

Dear Mr. DeShane:

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 1138 & 1243 of the Tax Law, any proceeding in court  to
review an adverse decision by the State Tax Commission can only be inst i tuted
under Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in
the Supreme Court of the State of New York, Albany County, within 4 months from
the date of this not ice.

Inquiries concerning the computation of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
Deputy CommisSioner and Counsel
A1bany, New York 72227
Phone # (518) 457-624A

Very truly yours,

STATE TAX COMUtrSSION

Peti t ioner '  s Representat ive
Matthew V. Byrne
B y r n e  &  C o s t e l l o ,  P . C .
499 Warren Bldg.
Syracuse, NY 73202
Taxing Bureau' s Representative



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

TEWIS DESHANE
D/BIA ARRoW PUMP AND TANK SERVTCE

for Revision of a Determinat ion or for
Refund of Sales and Use Taxes under
Art ic les 28 and 29 of the Tax Law for
the Period March 1, 1969 through
August 31, 1977 .

DECISION

Peti t ioner,  Lewis DeShane d/b/a Arrow Pump and Tank Service, 206 Main

Avenue, Watertown, New York 13601, f i led a pet i t ion for revision of a deter-

minat ion or for refund of sales and use taxes under Art ic les 28 and 29 of the

Tax Law for the period March 1, 1969 through August 31, 1977 (Fi te No. 22225).

A smal l  c laims hearing was held before Judy M. Clark, Hearing Off icer,  at

the off ices of the State Tax Commission, 207 Genesee Street,  Ut ica, New York,

on  Ju Iy  21 ,  1980 a t  1 :15  P.M.  Pet i t ioner  appeared by  Mat thew V.  Byrne ,  Esq.

The Audit  Divis ion appeared by Ralph J. Vecchio, Esq. (Paut Lefebvre, Esq.,  of

counse l ) .

ISSI]E

Whether the statute of l imitat ions bars the assessment of sales and use

Laxes for the periods pr ior to December 1, 7974.

FINDINGS OF FACT

1. On March 6, 1978, the Audit  Divis ion issued a Not ice of Determinat ion

and Demand for Payment. of Sales and Use Taxes Due against lewis DeShane d/b/a

Arrow Pump and Tank Service ("Arrow") for the period March 1, 1969 through
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August 31, L977 .  The Notice was issued as a result  of  a f ie ld audit  assert ing

tax  due o f  $28,101.07  p lus  pena l t ies  and inLeres t .

2.  Pet i t ionerrs business act iv i ty consisted of the instal lat ion and

repair  of  gasol ine pumps and tanks. Pet i t ioner was also . the sole shareholder

of Sunset Heat ing Corporat ion ("Sunset")  which instal led heat ing equipment and

air  condit ioning units.  Both businesses were operated from the same locat ion

and employees of Sunset also performed the services sold by Arrow.

Periodical ly,  t ransfers of funds were made from the bank account of

Arrow Pump and Tank Service to Sunset Heating Corporation to cover operating

expenses and payrol l .  A separate account ing system was naintained by Arrow

from that of Sunset and separate telephone numbers rdere listed in the telephone

directory. Sunset Heat ing Corporat ion is a vendor registered to col lect tax.

3. Pet i t ioner,  Lewis DeShane d/bla Arrow Pump and Tank Service, was not

regi.stered with the Sales Tax Bureau for the col lect ion of tax nor did he

notify the Audit Division of a change in business activity under Sunset

Heating Corporat ion.

4. 0n audit ,  the Audit  Divis ion reviewed monthly sunmaries of pet i t . iener 's

business for the period March, 1969 through June, L977. I t  determined sales

tax col lect ions were made by Amow in the amount of $25 ,349.30 for the audit

per iod .  Use tax  o f  $356.65  was de termined on  mater ia ls  used in  cap i ta l

improvements to real property and tax of $21395.12 was determined due on

trucks and equipment purchases. Total  tax of $28,101.07 was thereby asserted

due.

I t  was the Audit  Divis ion's posit ion that Lewis DeShane dlb/a Arrow

Pump and Tank Service and Sunsel Heating Corporation were separate business
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ent i t ies and that s ince no sales and use tax returns vrere f i led by Arrow, the

statute of l imitat ions did not apply.

5. Pet i t ioner j .ssued sales invoices in the fol lowing naturer:

a. "Arrow Pump & Tank Service Div. Arrow Pump Supply Corporationt'
b.  ' rSunset Heat ing Corp.t t  crossed out with "Arror,r  Pump & Tank

Service'r written in above
c. "Arrow Pump & Tank Divisiontt written in above |tsunset Heat.ing

Corp .  t '

d. "Arrow Pump & Tank Servicerr

6. Sales receipts of Arrow Pump and Tank Service were not included in

the receipts of Sunset Heat ing Corporat ion's sales and use tax returns or

federal  income tax returns f i led.

7. Petitioner contended that Arrow Pump and Tank Service was a division

of Sunset Heat ing Corporat ion, a registered vendorl  and, therefore, the

periods of the assessment should be l imited to three years. Pet i t ioner also

contended that the omission of Arrow's receipts and taxes from Sunset Heat ing

Corporat ionrs returns was str ict ly an oversight and not intent ional.  No

substant ial  evidence was submitted to show the ,omission was not wi l ful l .

CONCIUSIONS OF IAW

A.  That  sec t ion  1147(b)  o f  the  Tax  Law prov ides  tha t  " . . .except  in  the

case of a wilfully false or fraudulent return with intent to evade the tax, no

assessment of addit ional tax shal l  be made after the expirat ion of more than

three years from the date of the f i l ing of a returnl  provided, however,  that

where no return has been f i l -ed as provided by law the tax may be assessed at

any  t ime. r r

B. That pet.itioner l"ewis DeShane, d/b/a Arrow Purnp and Tank Service did

not f i le sales and use tax returns nor include the receipts and taxes col lected

thereon with the returns filed by Sunset Heating Corporation, an "oversight"
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that was consistent for a period of more than eight years. Therefore, the

Notice of Determination and Demand for Payment of Sales and Use Taxes Due

issued on March 6, 1978 was not barred by the three-year statute of l imitat ions

set forth in sect ion 1147(b) of the Tax Law.

C. That the pet.ition of Lewis DeShane dlbla Arrow Pump and Tank Service

is denied and the Notice of Determination and Demand for Payment of Sales and

Use Taxes Due issued March 6, 1978 is sustained with penalt ies and interest

thereon.

DATED: Albany, New York

StP z b 19gt


