
STATE OF NEI/ YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

James & Robert DePalo
dlb/a DePalors Dugout

for Redeterminat ion of a Def ic iency or a
of a Determinat ion or a Refund of Sales &
under Article 2B & 29 of the Tax Law for
6/ t /72-s /37 / ts .

AT'FIDAVIT OF MAITING

is the pet i t ioner
the last known address

Revision
Use Tax

the Period

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Departnent of Taxat ion and Finance, over 18 years of age, and that on
the 6th day of November, 1981, he served the within not ice of Decision by
cert i f ied urai l  upon Janes & Robert  DePalo, d/b/a DePalo's Dugout the
pet i t ioner in the within proceeding, by enclosing a true copy thereof in a
securely sealed postpaid l rrapper addressed as fol lows:

James & Robert DePaIo
d/b la  DePalo 's  Dugout
130 West Post Rd.
White Plains, NY

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent further says
herein and that the address set
of the pet i t ioner.

Sworn to before me this
6th day of November, 1981.

that the said
forth on said

addressee*',^nn"7"

!

./'



STATE OF NEI,i YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

James & Robert DePalo
d /b la  DePalo 's  Dugout

AFFIDAVIT OF MAIIING

for Redetenninat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Sales & Use Tax
under Arti.cle 28 & 29 of the Tax Law for the
Per iod  6 /1 /72-5 /31 /75

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 6th day of November, 1981, he served the within not ice of Decision by
cert i f ied mai l  upon Richard J.  DioGuardi the representat ive of the pet i t ioner
in the within proceeding, by enclosing a true copy thereof in a securely sealed
postpaid r{rapper addressed as fol lows:

Richard J.  DioGuardi
D ioGuard i ,  E le t to  &  Co.
105 Cent ra l  Park  S . ,  Su i te  339-341
New York, NY 10019

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial-  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent further says that the said addressee is
of the pet i t ioner herein and that the address set forth on
last known address of the representat ive of the pet i t io/er.

the representative
said wrapper is the

Sworn to before me this
6th day of November, 1981.



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

November 6, 1981

James & Robert DePalo
d/b/a DePalo's Dugout
130 t{est Post Rd.
White Plains, NY

Gentlemen:

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 1138 & 7243 of the Tax Law, any proceeding in court  to
review an adverse decision by the State Tax Comnission can only be inst i tuted
under Article 78 of the Civil Practice Laws and Rules, and must. be commenced in
the Supreme Court of the State of New York, Albany County, within 4 months from
the date of this not ice.

Inquiries concerning the computation of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
Deputy Commissioner and Counsel
Albany, New York 12227
Phone # (518) 457-6240

Very truly yours,

STATE TAx COMMISSION

cc :  Pet i t ioner 's  Representa t ive
Richard J.  DioGuardi
D ioGuard i ,  E le t to  &  Co.
105 Cent ra l  Park  S . ,  Su i te  339-341
New York, NY 10019
Taxing Bureau' s Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

JAMES and ROBERT DB PALO
dlbla DE PALO'S DUGOUT

for Revision of a Det.erminaLion or for Refund
of Sales and Use Taxes under Art ic les 28 and 29
of the Tax law for the Period June 1, 7972
Lhrough May 31 ,  7975.

ldhether the use by the sales tax auditor of

i ts audit  of  Depalors Dugout was a necessary and

within the meaning of sect ion f f38(a) of the Tax

FINDINGS OF FACT

1. Pet i t ioners operate a restaurant and bar

and wine. Pet i t ioners'  business er 'as audited for

Pet i t ioners, James and Robert  DePalo dlb/a DePalors Dugout,  130 l lest Post

Road, White Plains, New York f i led a pet i t ion for revision of a determinat ion

or for refund of sales and use taxes under Art ic les 28 and 29 of the Tax Law

for  the  per iod  June 1 ,1972 th rough May 31 ,  1975 (F i le  No.  14363) .

A formal hearing was held before Archibald F. Robertson, Jr. ,  Hearing

Off icer,  at  the off ices of the State Tax Commission, Two htor ld Trade Center,

New York, New York, on January 23, 1980 at 9:30 A.M. Pet i t ioners appeared by

DioGuard i ,  E le t to  &  Co.  (R ichard  J .  D ioGuard i ,  CPA.  and Rona ld  V .  E le t to ,  CPA. )

The Audit  Divis ion appeared by Ralph J. Vecchio, Esq. (Abraham Schwartz,  Esq.,

o f  c o u n s e l ) .

ISSUE

DECISION

external indices in

proper use of such

Law.

conducting

ind ices

se l l ing  food,  beer ,  l iquor

the periods from June 1, 1972
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through May 31, 1975, as a result  of  which pet i t ioners were assessed addit ional

sa les  taxes  in  the  amount  o f  $43,504.41 ,  p lus  pena l t ies  and in te res t .

2.  On September 3, 1975, pet i t ioners f i led a consent extending the period

of l imitat ion for assessment of sales and use taxes, for the taxable periods

June 1, 1972 through May 31, 1975 unt i l  September 20, 1976.

3. The Audit  Divis ion issued a Not ice of Determinat ion and Demand for

Payment  o f  Sa les  and Use Taxes  Due,  No.  90 ,758,711,  da ted  January  19 ,  1976 fox

the  per iod  June 1 ,  1972 th rough Uay 31 ,  1975 fo r  tAx  o f  $43,504.41 ,  pena l t ies

and in te res t  o f  $L5,643.22 ,  fo r  a  to ta l  o f  $59 1147.63  to  James DePalo  and

Robert DePalo, individual ly and as co-partners doing business as DePalo's

Dugout.

4. At the t ime of the sales tax audit ,  pet i t ioners did not have any sales

records or general  ledgers for the period involved herein. No cash receipts

books exisLed and not al l  purchase invoices were submitted. Pet i t ioners

submitted guest checks only for April and May of L974 and register tapes only

fo r  Apr i l ,1974.  No records  were  kept  o f  food purchases ;  a l though the  aud i t

d isc losed tha t  food purchases  are  pa id  by  cash.

5. Pet i t ioners submitted bank statements for the audit  per iod, a cash

disbursements book, ST-100's,  and federal  tax returns to the sales tax auditor.

6.  There being incomplete vendor records, the auditor performed markup

tests on beer,  wine and l iquor.  The sales tax auditor,  in conduct ing his

markup test on liquor, beer and wine, used petitionerst purchase invoices and

glass sizes, and the sales pr ices suppl ied to the auditor by pet i t ioners'

representat ive, Don J. Guarnier i ,  for the test months of Apri l  and Hay, L974.

An al lowance of 15 percent was made for spi l lage, waste, theft  and gi f ts.  The
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auditor determined that a 354 percent markup for wine and liquor and a 266

percent narkup for beer were properly ref lect ive of pet i t ioners'  actual sales.

7. The sales tax auditor est imated a 150 percent markup for food sold on

pet i t ionersr premises during the audit  per iod based on menu pr ices and comparable

bus inesses .

8. The adjusted taxable sales based on the markups described in Findings

o f  F a c t  " 6 "  a n d  " 7 "  t o L a l l e d  $ 1 , 3 7 5 , 0 5 8 . 2 1 ,  l e s s  t a x a b l e  s a l e s  r e p o r t e d  $ 6 5 8 , 9 0 5 . 0 0 ,

f o r  a d d i t i o n a l  t a x a b l e  s a l e s  o f  9 7 1 6 , 1 5 3 . 2 1 .

9. Pet i t ioners did not present test imony of anyone employed at the

restaurant and bar as to the acLual operat ion of the bar,  dr ink sizes and other

relevant matters. fnstead, the pet i t ioners rel ied on generaLized test inony of

an accountant other than the accountant who kept the books and records of

pe t i t ioner .

10. Pet i t ioners fai led to adduce suff ic ient evidence to show that the unit

s izes  o f  w ine ,  beer  and l iquor  used were  incor rec t .

11. Pet i t ioners fai led to adduce suff ic ient evidence that the 15 percent

a l lowance fo r  sp i l lage ,  was te ,  the f t  and g i f t s  was  incor rec t .

12. Pet i t ioners fai led to adduce suff ic ient evidence for the period herein

involved that the sales tax auditor 's markup and adjusted taxable sales were

incor rec t .

13 .  The ST-100 sa les  tax  re tu rns ,  f i l ed

herein involved were est imated and indicated

and taxab le  sa les .

pet i t ioners for the period

dif ference between gross sales

14. Pet i t ioners fai led to adduce suff ic ient evidence that for the period

herein involved there existed non-taxable sa1es.

by

no
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f5.  Pet i t ionersr federal  tax returns for the period herein involved

indicated that inventory did not change from year to year.

16. Pet i t ionersr insuff ic ient record keeping made a rat ional audit  without

resort  to test per iods and markups impossible.

17. Pet i t ioner offered no evidence to show that reasonable cause existed

for not paying over any of the tax asserted due.

CONCTUSIONS OF IAW

A. That pet i t ioners were duly not i f ied of the determinat ion by the Audit

Divis ion that addit ional sales taxes for the period June 1, 1972 through

May 31 ,  1975 were  due.

B. That the Notice of Determination and Demand for Paynent of Sales and

Use Taxes Due was issued within the t ime period prescr ibed by the Consent

Extending the Period of Limitat ion for Assessment.

C. That the method used by the sales tax auditor in conducting the audit

of  pet i t ionersr business was proper under the circumstances since a direct

check of pet i t ioners'  records found them to be incomplete and unrel iable, and

the method was reasonably calculated to ref lect the taxes due. (Grant v.

Joseph,  2  N.Y,  2d  196;  Char les  R.  Wood Enterpr iqes ,  Inc .  v .  S ta te  Tax .Commiss ion ,

6 7  A . D . 2 d  t 0 4 2 . )

D. That the use of markup percentages by the state auditor in conducting

ttrc audit  of  the pet i t ionersr business lvas necessary and proper under sect ion

1138(a)  o f  the  Tax  Law.

E. Although the petitioners attempted to show that the mark-up percentages

were inaccurate, they fai led to establ ish that the assessment is erroneous and

unreasonable. Exactness is not required where i t  is the taxpayer 's own fai lure

to maintain proper records which prevents exactness in the determinat ion of
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sales tax l iabi l i ty.  (See Convissar v.  St.ate Tax Cgrnrnlrr ion, 69 A.D.2d 929 and

Matkowi tz  v .  State Tax Commiss ion,  54 A.D.2d IA23,  af f rd .  44 N.Y.  2d 684.)

Peti t ioners are, therefore, l iable for addit ional sales tax assessed for the

per iods  June 1 ,  1972 th rough May 31 ,  1975.

F. That the pet i t ion of James and Robert  DePalo d/b/a DePalors Dugout is

denied; and the assessment is sustained, with penalt ies and interest to the

date of payment.

DATED: Albany, New York

f{'Ov 0 ti i$81


