
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Michael & Jean Del Grasso
a l b / a  7 - 1 1  S t o r e  N o .  1 1 4 5 9

for Redeterminat ion of a Def ic iency or a Revision
of a Determination or a Refund of Sales & Use Tax
under Art ic le 2B & 29 of the Tax Law for the
Per iods  Ended 5 /3L173 -  2 /28 /76 .

AFFIDAVIT OF MAIIING

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 9th day of 0ctober,  1981, he served the within not ice of Determinat ion by
cer t i f ied  mai l  upon Miahea l  &  Jear r  De l  Grasso,  d lb /a  7 -11  Store  No.  11459 the
pet i t ioner in the within proceeding, by enclosing a true copy thereof in a
securely sealed postpaid !{rapper addressed as fol lows:

Michael & Jean Del Grasso
d lb la  7 -11  Store  No.  11459
163 Maun Ave.
Staten Island, NY 10314

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal Service r+ithin the State of New York.

That deponent further says
herein and that the address set
of the pet i t ioner.

that the said addressee is the pet i t ioner
forth on said I1'raDDer is lhe last known a

Sworn to before me this
9 th  day  o f  0c tober ,  1981.

r1'rapper isllhe last known address



STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the
o f

Michael & Jean Del
d l b l a  7 - 1 1  S t o r e  N o .

Pet i t ion

Grasso
I  1459

AFFIDAVIT OF MAILING
for Redeterminat ion of a Def ic iency or a
of a Determinat ion or a Refund of Sales &
under Art ic le 28 & 29 of the Tax Law for
Per iods  Ended 5 l3 I /73  -  2 /28 /76 .

Revision
Use Tax

the

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxation and Finance, over 18 years of age, and that on
the 9th day of October,  1981, he served the within not ice of Determinat ion by
cert i f ied mai l  upon Eugene 0. Cobert  the representat ive of the pet i t ioner in
the within proceeding, by enclosing a true copy thereof in a seiurely sealed
postpaid rdrapper addressed as fol lows:

Eugene 0. Cobert
60  Eas t  42nd St . ,  Su i te  1765
New York, NY 10017

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post office or official depository) under the exclusive care and cuslody of
the united states Postal  service within the state of New york.

That deponenL
of the pet i t ioner
last known address

further says that the said addressee is
herein and that the address set forth on

of the representat ive of the pet i t ioner.

the representative
said wrapper is the

Sworn to before me this
9 th  day  o f  0c tober ,  1981.



STATE OF NEW YORK
STATE T,AX COMMISSION

ALBANY,  NEW YORK 12227

October  9 ,  1981

Michael & Jean Del Grasso
d lb la  7 -11  Store  No.  11459
163 Maun Ave.
SLaten  Is land,  NY 10314

Dear  Mr .  &  Mrs .  De l  Grasso:

Please take not ice of the Determinat ion of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the adninistrative level.
Pursuant to sect ion(s) 1138 & 1243 of the Tax law, any proceeding in court  to
review an adverse decision by the State Tax Commission can only be inst i tuted
under Article 78 of the Civil Practice Laws and Rules, and must be conunenced in
the Supreme Court of the State of New York, Albany County, within 4 months from
the date of this not ice.

Inquiries concerning the computation of tax due or refund allowed in accordance
r* i th this decision mav be addressed to:

NYS Dept. Taxation and Finance
Deputy Commissioner and Counsel
Albany, New York 72227
Phone /l (518) 457-6240

Very truly yours,

STATE TAX COMUISSION

Peti t ioner '  s Representat ive
Eugene 0. Cobert
60  Eas t  42nd St . ,  Su i te  1765
New York, NY 10017
Taxing Bureau's Representat ive



STATE OF NET,J YORK

STATE TAX COMMISSION

In the Matter of the Application

of

MICHAET and JEAN DEL GRASS0
d/b /a  7 -11  Store  No.  11459

for Revision of a Determinat ion or for
Refund of Sales and Use Taxes under
Articl-es 28 and 29 of the Tax Law for
the Periods Ended May 31, 1973 through
February  28 ,  1976.

CORRECTED
DETERMINATION

Appl ican t .s ,  M ichae l  and Jean De l  Grasso d /b /a  7 -L1  Store  No.  11459,  163

Mann Avenue, Staten fsland, New York, f i led an appl icat ion for revision of a

determinat ion or for refund of sales and use taxes under Art ic les 28 and 29 of

the Tax law for the periods ended May 31, 1973 through February 28, 1976 (File

N o .  1 8 8 9 5 ) .

A formal hearing was commenced before Herbert  Carr,  Hearing Off icer,  at

the off ices of the State Tax Commission, Two World Trade Center,  New York,

New York, on July 27, 1979 at 1:15 P.M. and was cont inued to conclusion at the

same locat ion before Frank A. Romano, Hearing Off icer,  on March 24, 1980 at

9:15 A.M. Appl icants appeared by Eugene 0. Cobert ,  Esq. The Audit  Divis ion

appeared by Peter Crotty,  Esq. ( Irwin Levy, Esq. ,  of  counsel) .

ISSUE

I, lhether the appl icants are l iable for addit ional sales tax assessed

pursuant to audit  for the periods ended May 31, 1973 through February 28, L976.
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FINDINGS OF FACT

1. New York State and local sales and use tax returns for per iods ended

May 31 , 
'J-973 

through February 28, 1976 were prepared and filed by Southland

Stores, Dal las, Texas (hereinafter sometimes cal led trSouthlandt ' )  as franchisor,

on behalf  of  i ts f ranchisee, Michael and Jean Del Grasso d/b/a 7-11 Store No.

11459, and sales taxes were remit ted in the amounts ref lected thereon.

2. 0n February 18, !977, a Not ice of Deterninat ion and Demand for Payrnent

of Sales and Use Taxes Due was issued to appl icants in the amount of $36 ,429.16

for  sa les  Laxes ,  p lus  $771746.67  in  pena l t ies  and in te res t ,  mak ing  a  to ta l  o f

$54,175.83 due and owing for the periods ended May 31, L973 through February 28,

L 9 7 6 .

3. A t imely pet i t iorr  (and power of at torney) was f i led solely on behalf

of  appl icant Michael DeI Grasso, and such perfected pet i t ion shal l  be deemed

said appl icant 's perfected appl icat ion for revision of the aforesaid determi-

nation and request for hearing in connection therewith pursuant to section 1138

of the Tax Law and sect ion 601,5 of the Rules of Pract ice and Procedure of the

State Tax Comnissi-on. On or about May 3, L979, the Department of Taxat ion and

Finance served i ts answer.

4. No appl icat ion (or power of at torney) was f i led on behalf  of  appl icant

Jean Del Grasso al though said appl icant did appear at the formal hearing on

both  Ju ly  27 ,  1979 and March  24 ,  1980.

5. For the periods in quest ion, appl icants, a New York partnership,

operated a retai l  food and general  merchandising sLore pursuant to franchise

agreement with Southland, which store was located at 2064 Victory Boulevard,

Staten Island, New York.



-3-

6. Appl icants ceased doing business in or about March, 7976, fai l ing to

recover their initial capital investment, and merely surrendered the store to

Southland,

7 .  The auditor for the Audit  Divis ion vis i ted the appl icants '  place of

business, and for the test per iod of Apri l ,  1974, exanined the general  ledger,

purchase invoices, New York State sales tax returns and Federal  income tax

returns, al l  for the periods ended March 31, 1973 through February 28, 1976.

8. In or about February, 1977, a f ie ld audit  report  was f i led, c laiming

a def ic iency in sales and use taxes against the appt icants in the amount of

$36,429.16 ,  p lus  in te res t  and pena l ty .

9. The appl icants contested the claimed def ic iency on the fol lowing

grounds: (a) the Audit  Divis ion ut i l ized a rat io of 43.5% of purchases as

taxable, which "taxable rat io" was improper and highly inf lated; (b) sales of

non-taxable items were improperly computed in that the greatest percentage of

i tems purchased (and sold) by the appl icantsr store were of non-taxable i tems,

such as mi lk and other dairy products, cold cuts,  bread, cake, canned and

frozen goods, potato chips, butter and the l ike; (c) the nature and locat ion of

the appl icantsr business were not considered; (d) a "markupi l  percentage of

63.9y, was arbi trary and unduly high; (e) the one-nonth sample or test per iod

was neither suff ic ient nor representat ive; ( f )  the al lowance for pi l ferage and

shortages was not considered or,  i f  considered, was inadequate; (g) the al low-

ance for waste and spoi lage hras not considered or,  i f  considered, was inadequate;

(h) the dollar amount of "taxable purchasesrr was inflated; (i) the tax on the

sale of c igarettes was improperly computed; and ( j )  the "average" tax rate of

.0764% as appl ied by the Audit  Divis ion was improper and excessive.
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10. The books and records maintained by appl icants and Southland, which

were readi ly accessible to the Audit  Divis ion, were adequate for the Audit

Divis ion to determine the exact tax l iabi l i ty of  appl icants.

CONCTUSIONS OF I,A[I

A. That al though there is statutory authori ty for use of a test per iod to

determine the amount of tax due, resort to such method of computing tax liability

must be founded upon an insufficiency of record keeping which makes it virtually

impossible to ver i fy such l iabi l i ty and conduct a conplete audit .

( C h a r t a i r .  , I n c .  v .  S t a t e  T a x  C o m m i s s i o n ,  6 5  A . D . 2 d  4 4 ,  4 L L  N . Y . S . 2 d  4 1 . )

B. That the appl icants maintai-ned adequate books and records from which

the actual tax could have been determined. That,  therefore, the Audit  Divis ion's

resor t  to  the  use  o f  a  tes t  per iod  is  incor rec t .

C. That the appl icat ion of Michael and Jean DelGrasso is granted and the

Notice of Determination and Demand for Parrment of Sales and Use Taxes Due

issued February  18 ,  1977 is  cance l led .

DATED: Albany, New York

0cI 0 e 1981
COMMISSION



STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Michael & Jean DeIGrasso
d/b /a  7 -11  Store  11459

MFIDAVIT OF MAITING

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Sales & Use Tax
under Art ic le 28 & 29 of the Tax Law for the
P e r i o d  3 / 7 / 7 3  -  2 / 2 8 1 7 6 .

State of New York
County of A1bany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 5th day of June, 1981, he served the within not ice of Determinat ion by mai l
upon Michae l  &  Jean De lGrasso,  d /b /a  7 -11  Store  11459,  the  pe t i t ioner  in  the
within proceeding, by enclosing a true copy thereof in a securely sealed
postpaid l , rTrapper addressed as fol lows:

Michael & Jean DeIGrasso
d l b l a  7 - 1 1  S t o r e  1 1 4 5 9
163 Mann Ave.
Staten fsland, NY

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent further says
herein and that the address set
of the pet i t ioner.

Sworn to before me this
5 th  day  o f  June,  1981.

that.  the said addressee is the pet i t ioner
forth on said vJrapper is the last known address



STATE OF NEI^J YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Michael & Jean De1Grasso
d lb la  7 -11  Store  11459

Atr'FIDAVIT OF MAILING

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Sales & Use Tax
under Art ic le 28 & 29 of the Tax Law for the
P e r i o d  3 / 1 / 7 3  -  2 1 2 8 / 7 6 .

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 5th day of June, 1981, he served the within not ice of Determinat ion by mai l
upon Eugene 0. Cobert  the representat ive of the pet i t ioner in the within
proceedinS, by enclosing a true copy thereof in a securely sealed postpaid
wrapper  addressed as  fo l lows:

Mr .  Eugene O.  Cober t
6 0  E .  4 2 n d  S t . ,  S u i t e  1 7 6 5
New York, NY 10017

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent
of the pet i t ioner
last known address

Sworn to before me this
5 th  day  o f  June,  1981.

further says that the said addressee is
herein and that the address set forth on

of the representat ive of the pet i t ioner.
- ) /

the. representat ive
said wrapper is the

.rtt'' 
t'



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

June 5 ,  1981

Michael & Jean DelGrasso
d/b /a  7 -11  Store  11459
163 Mann Ave.
Staten Island, NY

D e a r  M r .  &  M r s .  D e l G r a s s o :

Please take not ice of the Determinat ion of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 1138 & 1243 of the Tax Law, any proceeding in court  to
review an adverse decision by the State Tax Commission can only be inst i tuted
under Art ic le 78 of the Civi l  Pract ice laws and Rules, and must be couunenced in
the Supreme Court of the State of New York, Albany County, within 4 months fron
the date of this not ice.

Inquiries concerning the computation of tax due or refund allowed in accordance
wi th  th is  dec is ion  mav be  addressed to :

NYS Dept. Taxation and Finance
Deputy Commissioner and Counsel
A1bany, New York 12227
Phone # (518) 457-6240

Very trutry yours,

STATE TAX COMMISSION

Petitioner' s Representative
Eugene 0. Cobert
6 0  E .  4 2 n d  S t . ,  S u i t e  1 7 6 5
New York, NY 10017
Taxing Bureau's Representat ive



STAIts OF NEW YORK

STAIE TA>( CCIO4ISSION

In ttre Matter of tlre Application :

o f :

MICHAEL and JEAN DEL GRA.SSO :
d/b/a 7-11 Store No. 11459 DHTERMINATION

:
for Revision of a Determination or for
Refi,rd of Sales and Use Ta>(es r:nder :
Articles 28 and 29 of tlre Tar Law for
the Periods Ended May 31, 1973 ttr::ough :
Februaqr 28, L976.

Applicants, l[ichae] and,Jean Del Grasso d/b/a 7-I1 Store l{o. 11459, 163

Mann Avenue, Stat€n Island, Nev,r York, filed an application for revision of a

deterrnination or for refund of sales and use taxes under Articles 28 and 29 of

the Tax Law for the periods ended May 3I, 1973 ttrrough Febn:ar1z 28t L976 (Fite

No .  18895) .

A fortnal hearing was ccnrnenced before l{erbert Carr, Hearj:rg Officer, at

tlre offices of tlle State Ta>< Cqnnission, T\pro World T?ade Center, Nenr York,

Nor York, on July 27, L979 at 1:15 P.M. ard was contj-nued to oonclt-tsion at ttre

sane locatlon before Frank A. Rsrnno, Hearing Officer, on lvlarch 24, 1980 at

9:15 A.M. Applicants appeared by E\rgene O. Cobert, Esq. TIre Audit Division

appeared by Peter Crotty, Esq. (Irrndn kW, Esq., of or.rrsel) .

ISSUES

I. lVkrettrer thre applicants are liab1e for additionaL sales tax assessed

pursuan! to audit for tlre periods ended Irhy 31, 1973 through Februarlz 28,

Lg76.
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II. Wlrettrer applicants are persons required to collect sales ard use

ta><es wittrin ttre neaning and intent of section 1131(1) of tLre Tar l-ar; and, if

so required, whetlrer said applicants are personally liable, within ttre reaning

and interrt of section ll33(a) of tkre Ta< Lavr, for failirq to collect sales and

use tales assessed to and urrpaid for ttre periods in qr:estion.

FINDINGS OF FACT

1. Nevv York State and local sales and use tax returns fon periods erded

l4ay 31, 1973 through February 28, 1976 were prepared and filed b1z Souttrland

Stores' DaIIasr Toras (hereinafter scnretjnes called "Southlarrd") as franctrisor,

on behalf of its franclrisee, Michael and Jean Del C,rasso d/b/a 7-1I Store ldo.

LI459, and sales taxes were rsnitted in tlre annr.mts reflected tlrereon.

2. On Februarlz IB, L977, a NoLice of Determination and Dernanct for

Palzment of Sales and Use Tares Dre was issued to applicants in tlre anpunt of

$36,429.16 for sales taxes, plus $I7J46.67 irr perralties and irrt€rest, nrakirrg

a total of $54,175.83 due ard onring for ttre periods ended llay 31, 1973 through

Februaqz 28, 1976.

3. A tirnely petition (and pouer of attorney) was filed soIely on behalf

of applicant Ivlichael Del- Grasso, and suctr perfected petition shall be desned.

said applicant's perfected application for revision of thre aforesaid determi-

nation and request for hearing in oonnection ttrereulith pr:rsuant to section

1138 of the Tax Larrr and section 60I.5 of ttre Rrles of Practice and Procedr.re

of the State Ta:< Ccunnission. On or about May 3, 1979, ttre Department of

Tacation and Finance senred its ansrr,rer.

4. No application (or porreur of attonrey) was filed on behalf of applicant

Jean Del Grasso altLrough said applicant did appear at ttre formal hearing on

bothr July 27, 1979 ard March 24t L9BA.
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5. For the periods in qr.rcstion, applicants, a Nerir York partnersh-ip,

operated a retail food and general nerctrandising store pursr.nrrt to franctr-ise

agreerrent with Souttrland, which store was locat€d at 2064 Victory Boulevard,

Staten Island, New York.

6. The store in which tlre applicants' br.siness prenises was located was

qur:ed blz Southland and ttre leasing of said prenises to ttre applicants was

included in tlre franclr-ise agreelneint.

7. trursuant to tlre franchise agreerrent, tle business of ttre applicants

was operated as follorrss: (i) Ttre applicarrts made an initial capital invest-

ment of $201000.00, whiclr Southland and ttre applicants referred to as the

applicantsr 'rl\tret Worth"; (ii) if tlrere was a profit (i.e., the nrrnies which

the applicants collected on sales and transnitted to SouthLand o<ceeded

charges) , the applicants' share would be forty-for-rr (442) percent wLr-ictr r,'lould

be credited to and increase ttreir Net !{ortht (iii) if , Lurever, tlre nnnies

collected ard transmitted were less than ttre charges, the deficit would be

debited to and decrease the applicantsr Net lqcrth; (iv) ttre charges to ttre

applicants included (but was not limited to) cost, of goods, payrolI, rent,

utilities, and taxes; (v) shortages due to spoilage and waste ould rpt be

charged back to Southland; (vi) the applicants were required to pr:rchase

inventory frcrn vendors designated by Souttrlard (referd to as "program vendor

or vendors"); (vii) ttre deliverlz frcrn a progr€m vendor would be invoiced

(shcxrvlng ttre ancunt and tlpe of goods delivered wittr ttreir rrnit prices), wtrich

invoices would be recej-pted by ttre applicants and turned over at ttre end of

each day to Souttrlandrs agent vllro made daily picJ<-ups so ttlat Souttrland ould

make direct palznent to ttre program vendors; (viii) deliverlz of beer frcm a

program vendor was an o<ceptj-on and treated separately in that ttre applicants
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were given special checks by Southland to be issued by the applicants directly

to the beer vendors wto insisted on COD telfis; (ix) in ttre event program

vendor could not supply the necessarlr goods, the applicants ou1d, and did

place orders with a non-progran vendor, in which instance, tlre applicants

would pay cash directly to ttre non-prograrn vendor for eackr delivery, ccnplete

a "paid-out" slip ard subnrit that slip and the invoice, @etlrer witlr the

dai-ly report, to Southland; (x) Southland furnished ttre applicants with a

weekly list or booklet of sr:ggested retail prices but ttre applicants scrnetjrnes

sold tlreir inventory at reduced prices; (xi) thre cash register was furnished

by Southland and contained taxable and non-taxable keys wLr-ictr were used bV ttre

applicants in accordance wittr a list of taxable itsns, atso furnished to thenr

by Southland; (xii) the applicants (atfr/or an erployee rraned Charles Defutri)

prepared daily retrnrts (sulcnritted to Souttrland at tlre errd of each day) whicfr

contained' amcng otLrer ttr-ings, the day's total receipts (cash ard ctrecks),

less ocpenses paid out (presr.unably to non-program vendors), with adjustrnents

for miscellaneous itsns, such as, trade coupons, refr.mds and tLre tike; beginning

arrd end'ing readings for the eash registers; and a brealcdcnvn of receipts into

taxable and non-taxable sales; (xiii) the daily receipts were deposited in

Citibanl< to ttre account of "Seven Eleven Food Store 11459", ac@unt, rp.

12384136-28 and tlte sales tares collected were tran$itted to SouthLand; (xiv)

the applicants received a total weekly salarlz or dravr of 9200.00, wlr^ich, like

other payroll, crcnstituted a charge against tLre applicants; (><v) ttre applicants

hired all other enployees and fixed wages, but gross payroll ould rpt e><ceed

eight (B?) percsrt of gross sales or the applicants would either rpt receive

tlreir weeJ<ly draw or an anrcr:nt sufficient to neet the o<cess trnyroIl r,rculd be

withdratrn frcrn the balance of ttreir Net Wortlu (>azi) Souttrland also provided
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ttre erployees with !F2 forms and deduct€d ard paid over to the proper ta<ing

auttrorities a1l FICA, withholding and r-rrerplolzrnent taxes; (>rvii) all erployees

were paid directly hy Souttrlard on a weekly basis wittr checks dravrn uSnn the

aforesaid Citibank accor.:nt ard signed by an agent of Southland, aII based upon

periodic relnrts stating each enplqgee's total hor.rs r,vorked and hor:rly rate

which were prepared by the appticarrts and sulmitted to Southrlarrd; (><viii)

SouthLand would prepare and furn:ish to the applicants a quarterly staternent

wtriclr would (for tlre period covered) set forth, arrrcrg other tlrings, tlre total

charges to thre applicants, ttre nrcnies collected bV ttre applicarrts and transrLitted

to SoutLrland, and an appropriate increase or decrease in ttre applicantsr Net

Worth, dependent upon a slroving of "profit" or "Ioss"; (xix) SouttrJ-and maintained

all books and records witlr regard to the applicants' store and prepared ard

filed all ta:< returns, paying tlre ta<es due and owing directly to ttre proper

taxing authorities; and (>o<) tlre applicants did not have authoriff to isst:e

ard/or sigrn checks against the aforesaid Citibarrl< account, did nct, in fact,

sign any checks for purposes of payroll or ottrerwise, and did nct rnaintain a

checking acoount in Lhe partnership nalre.

8. During ttre period in qurestion, applicant Mictrael DeI Grasso had a

full-time job elsetnrhere but, when not so erq>loyed, spent up to twelve horrrs

per day in ttre store, as did his wife, applicant Jean Del Grasso. Appticant

Michael De1 Grasso directed and sq>enrised ttre store erplqpees and ordered

food and other supplies. While not previously in ttre retail store business,

applicant ltichael Del Grasso was familiar witLr ttre store operations and aware

of ttre necessj-t1z of collecting and renritting Nqrv York City and State sales

ta:<es.
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9. Applicants ceased dojng business in or about March, L976, failing to

re@veJc their inilial capital investmerrt, and rnerely sr.:rrendered ttre store to

Southland.

10. The auditor for the Audit Division visited the applicants' plae of

business, and for tLre test period of April, 1974, o<amined the general ledger,

purchase invoices, Nevtr York State sales ta:< returns and Fedenal inocnre tax

returns, all for tlre periods ended iutrarch 3I, 1973 through Febnraqr 28, 1976.

11. In or about February, L977, a field audit reSnrt was filed, clairning

a deficiencry in sales and use taxes against tlre applicant-s in ttre anprrnt of

$36,429.16, plus interest and penalQr.

L2. The applicants contested ttre clained deficienqg on tkre folloaing

gror.:nds: (a) the Audit Division utilized a ratio of 43.5% of pr.rchases as

tarable, which "ta)<able raLio" was inproper and highly inflated; (b) sales of

non-taxable i@ns were 5rrprcperly ccnputed in tLrat ttre gireatest percentage of

items purchased (and sold.) by the applicarrtsr store were of rcn-taxable itens,

such as milk and otlrer dairy products, cold cuts, bread, cake, carured and

frozen goods, potato chips, butter and ttre like; (c) ttre natr:re and^ locabion

of tLre applicants' business were not oonsidered; (d) a "marlclp" percentage of

63.92 was arbitrarlz ard unduly high; (e) the one'-nonth sang:Ie or test peniod

was neither sufficient nor representativet (f) the aLloruance for pilferage and

shortages was not considered or, if consideredr wEls inadeqrrate; (g) tLre alIour

ance for waste and spoilage was not onsidered or, if oonsidered, was inadeqrrate;

(h) the dolIar mror:nt of "tarable purchasesrr was jnflated; (i) the tax on the

sale of cigarettes was inproperly ccnputed; and (j) ttre "average" ta>< rate of

.07642 as applied by the Audit oivision was irrproper and o<cessive.
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13. TTre books and reords maintained by applicarrts ard Southlard, vtlxic,lil

were readily accessihle to ttre Audit Division, were adequate for ttre Audit

Division to determine the e><act tax liability of applicarrts.

OONCLUSIONS OF LAIV

A. Itrat ttre applicants, Irtichael and ,fean DeI Grasso, d/b/a 7-11 Store

IIo. 11459, constj-tuted a vendor as defined in section ll01(b) (8) of ttre Tax

Law and were srrbject to tLre sales and use tar<es inposed lolr Articles 28 and 29

of the Ta< Iaw.

B. Tlrat said applicants were persons required to oltect sales anl use

tares with-in the meaning and intent of section 1131(1) of tLre Tar. Lard and were

persorally Liable for the collection and palznent of sane wittrin tlre neaning

and intent of section 1133 (a) of ttre Tax lartr.

C. That although ttrere is statutory auttroriQr for use of a test period

to dete::njne ttre anror.rrt of tar due, resort to such method of oonpuLing ta<

Iiability must be founded upon an insufficienqg of reoord keeping which rnakes

it virtr:a11y inpossible to verify such liability and orduct a ocnplete audit.

(Ctrartair, Inc. v. State Tax @nnission, 65 A.D.2d 44, 411 N.Y.S.2d 4L.)

D. Thrat the applicants maintained adequate books and records frcrn which

tlre actrrat tax could have been determined. That, therefore, the Audit Division's

resort to tLre use of a test period is incorrect,.

E. That tlee application of l4ichael and Jean DelGrasso is girarrted and the

ldctice of Determination and Denrand for Pa1'rnerrt of Sales and Use Taxes Due

issued Februarlz LB, L977 is cancelled.

DATED: Albany, New York

JUN 51981


