
STATE Otr' NET,I YORK
STATE TAX COMMISSION

In the Matter of the Petition

o f

Lawrence DeCamillo

dlb/ a Lorenco Pizza

for Redeterminat ion of a Def ic iency or a Revision

of a Deternination or a Refund of

Sales & Use Tax

under Article 28 & 29 of the Tax Law

for  the  Per iods  6 /1172 -  5 /31 /75 .

A.FFIDAVIT OF MAITING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Departnent of Taxation and Finance, over 18 years of age, and that on the

L6th day of January, 1981, he served the within not ice of 1138 & 1243 by mai l

upon Lawrence DeCamillo, dlb/a Lorenco Pi'zza, the petitioner in the within

proceeding, by enclosing a true copy thereof in a securely sealed postpaid

rdrapper addressed as fol lows:

Lawrence DeCamillo
d/b/a Lorenco Pizza
12 Pine Ave.
Pelham, I{Y L0803

and by deposit ing same enclosed in a postpaid

(post of f ice or off ic ial  depository) under the

United States Postal Service within the State

That deponent further says that the said

and that the address set forth on said wrapper

pet i t ioner.

swora to before me this

16th day of January, 1981.

properly addressed wrapper in a

exclusive care and custody of the

of New York.

addressee is the pet i t ioner herein

is the last known address of the



STATE OF NEId YORK
STATE TAX COMMISSION

In the Matter of the Petition

o f

trawrence DeCamillo

dlbla Lorenco Pizza

for Redetermination of a Deficiency or a Revision

of a Determination or a Refund of

Sales & Use Tax

under Article 28 & 29 of the Tax Law

for  the  Per iods  6 / l /72  -  5 /31 /75 .

AIT'IDAVIT OF UAITING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxation and Finance, over 18 years of age, and that on the

16th day of January, 1981, he served the within not ice of 1138 & 1243 by nai l

upon Salvatore M. Cassara the representative of the petitioner in the within

proceeding, by enclosing a true copy thereof in a securely sealed postpaid

rdrapper addressed as fol_lows:

Mr .  Sa lva tore  M.  Cassara
556 North Ave.
New Rochel le,  NY 10801

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a

(post of f ice or off ic ial  depository) under the exclusive care and custody of the

United States Postal Service within the State of New York.

That deponent further says that the said addressee is the representative of

the petitioner herein and that the address set forth on said wrapper is the last

known address of the representat ive of the pet i t ioner.

Sworn to before me this

16th day of January, 1981.

--\ 
/

l / '
l /

,t-' .)



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

January  16 ,  1981

Lawrence DeCamiI lo
d/b/a Lorenco Pizza
12 Pine Ave.
Pelham, NY 10803

Dear  Mr .  DeCami l lo :

Please take not ice of the Determinat ion of the State Tax Commission enclosed
herewith.

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant Lo sect ion(s) 1138 & 7243 of the Tax law, any proceeding in court  to
review an adverse decision by the State Tax Commission can only be inst i tuted
under Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commeoced
in the Supreme Court of the State of New York, Albany County, within 4 months
from the date of this not ice.

Inquiries concerning the computation of Lax due or refund allowed in
accordance with this decision may be addressed to:

NYS Dept .  Taxat ion and Finance
Deputy Commiss ioner  and Counsel
A lbany ,  New York  12227
Phone # (518)  457-6240

Very truly yours,

STATE TAX COMMISSION

Peti t ioner '  s Representat ive
Sa lva tore  M.  Cassara
556 North Ave.
New Rochel le,  NY 10801
Taxing Bureauts Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  of  the Appl icat ion

o f

I,AWRENCE DE CAMILLO
d/b/a LORENZO PIzzA

for Revision of a Determinat ion or for Refund
of Sales and Use Taxes under Art ic les 28 and 29
of the Tax Law for the Periods June 1, 1972
through May 31 ,  1975.

I. Llhether the rnethod

sa les  was cor rec t .

I I .  Whether the mark-up

III. I,ihether penalty and

Appl icant ,  lawrence De Cami l lo  d, lb /a Lorenzo Pizza,  12 Pine Avenue,

Pelham, New York 10803,  f i led an appl icat ion for  rev is ion of  a determinat ion

or  for  refund of  sa les and use taxes under Ar t ic les 28 ar . l  29 of  the Tax Law

fo r  t he  pe r i ods  June  L ,  1972  th rough  May  31 ,  1975  (F i l e  No .  15038 ) .

A formal  hear ing was held before Solomon Sies,  Hear ing Of f icer ,  a t  the

of f ices of  the State Tax Commission,  Two t r lor ld  Trade Center ,  New York,  New

York,  on June 21,  L978.  Appl icant  appeared by Salvatore M. Cassara,  CPA. The

Aud i t  D i v i s i on  appea red  by  Pe te r  C ro t t y ,  Esq .  (A l i za  Schwadron ,  Esq . ,  o f

counse l ) .

ISSIIES

DETERMINATION

used on audit  for determining addit ional taxable

on purchases of  p izza ingredients was excessive.

addi t ional  in terest  should be waived.

FINDINGS OF FACT

1. During the periods

and operated a retai l  p izza

in  i ssue,  app l i can t ,

shop at 253-19 Union

Lawrence De Camil lo,  owned

Turnpike, Glen Oaks, New
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York,  under the name of  Lorenzo Pizza.  Appl icant  made and sold only  one s ize

and  t11pe  o f  p i zza ,  a  16 - i nch ,  8 -s I i ce  p ie  f o r  $3 .25 .  He  a l so  so ld  soda  and

ices.  On August  8,  7975,  appl icant  executed a consent  extending the t ime

wi th in which to issue an assessment  to September 20,  7976,  wi th respect  to  the

taxable per iods June 1 ,  1972 through May 31,  1975.

2.  On Apr i l  19,  1976,  the Audi t  Div is ion issued a Not ice of  Determinat ion

and Demand for  Payrnent  of  Sales and Use Taxes Due to appl icant  for  $101009.30

in  t ax ,  p l us  pena l t y  and  i n te res t  o f  $31985 .06 ,  f o r  a  t o ta l  o f  $131994 .36  fo r

the  pe r i od  June  1 ,  1972  to  May  31 ,  1975 .  Th i s  was  based  on  a  f i e l d  aud i t

which d isc losed addi t ional  taxable sales.  Appl icant  f i led a t imely appl icat ion

for  rev is ion of  sa id determinat ion.

3:  The audi t  was conducted at  the of f ices of  appl icant ts  accountant .

Records avai lable for  audi t  inc luded a day-book,  accountant fs  workpapers,

Federal  tax returns and sales tax returns.  The sales tax returns \dere prepared

by the accountant .  The vendor 's  records were incomplete.  f t  was found on

audi t  that  gross sales as per  returns were esLimated.  A compar j -son of  gross

sales as repor ted on the returns wi th those as recorded in the day-book indicated

Lha t  ou t  o f  t en  qua r te rs  i n  i ssue ,  app l i can t  reco rded  a  t o ta l  o f  $17 r142 .2O

more in gross sales in  the day-book than he repor ted on sales tax returns for

said per iods.  The examiner  est imated markups.  Purchases of  p izza ingredients

were marked up 400 percent  and purchases of  soda,  syrup and ices were marked

up  255  pe rcen t .  Th i s  resu l t ed  i n  ad jus ted  taxab le  sa les  o f  $2341977 .50 .

App l i can t  repo r ted  taxab le  sa les  o f  $96 ,829 .00 .  The  d i f f e rence  o f  $138 ,168 .50

was assessed.  Appl icant  is  not  contest ing the markup on soda,  syrup and ices.

4.  Appl icant  contends that  the markup on p izza ingredients of  400 percent

is  excessive.  Appl icant  c la ims that  [e  sel ls  a p izza p ie for  $3.25 and that
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the cost of  ingredients is as fol lows:

l {ozzareLLa -  1  lb .  cheese -  $1 .08  per  lb .

F lour  -  $16.00  -  100 lb .  bag,  makes 60  pLzzas

Tomato Sauce - $.70 a can, fox 2 pizzas

f lour

$1  . 08

.27

.35

$1 .70

$  . 1 9 2 0

.4600

. 1 4 0 8

. 0 5 0 0

s  .8428

TOTAI,

MARKUP

The Audit

p izza  p ie ,  as

fo l lows:

91  percent

Divis ion claims that the approximate cost of  ingredients per

suppl ied from information from the Bronx Distr ict  of f ice is as

D o u g h  -  $ 1 6 . 0 0  -  1 0 0  l b .
makes 1 f  lbs .  o f

tlozzareLla Cheese - $.92

Sauce -  $2 .25  per  ga l lon
per pLzza

Other Ingredients

TOTAL

MARKUP

bag f lour ,  1 lb  of
dough

p e r  l b .  -  > ,  l b .  p e r

-  $ . 0 1 7 6  p e r  o z .  -  8

p izza

o z .

5. Reasonabre cause exists for a waiver of penalty and a

maximum interest,  s ince appl icant rel ied on the advice of his

287 percent

reduct ion of

accountant.

CONCLUSIONS OF LAI{I

A. That the 400 percent markup on pizza ingredients is excessive; that

the markup,  as c la imed by appl icant ,  is  too lowl  that  a fa i r  and reasonable

markup would be 192 percent  based on the cost  of  ingredients as fo l lows:

Flour

Cheese

Sauce

Other Ingredients

$  . 2 1

. 6 0

. 2 5

. 0 5

$  1 . 1 1



-4 -

B.  That  in terest  in  excess of  the min imum interest  and the penal ty

imposed pursuant  to sect ion 1145(a)  of  the Tax Law are waived.

C. That the method used by the auditor to determine additional taxable

sales was correct  and proper,  and not  arb iLrary or  unreasonable.

D.  That  the appl icat ion of  Lawrence De Cami l lo  d/b la lorenzo Pizza,  is

granted to the extent  ind icated in  Conclus ion of  Lard "A" and "B",  supra;  that

the Audi t  Div is ion is  d i rected to modi fv  the Not ice of  Determinat ion and

Demand for  Paylent  of  Sales and Use Taxes Due issued Apr i l  19,  1976;  but  that ,

except  as so granted,  the appl icat ion is  in  a l l  o ther  respects denied.

DATED: Albany, New York

JAN 1 6I9BI

COMMISSIONER
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STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

January  16 ,  1981

Lawrence DeCamillo
d/b/a Lorenco Pizza
12 Pine Ave.
Pelham, NY 10803

Dear Mr. DeCami} lo:

Please take notice of the Determination of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 1133 & 1243 of the Tax Law, any proceeding in court  to
review an adverse decision by the State Tax Commission can only be instituted
under Article 78 of the Civil Practice Laws and Rules, and must be commenced
in the Supreme Court of the State of New York, Albany County, within 4 months
from the date of this not ice.

Inquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to:

NYS Dept .  Taxat ion  and F inance
Deputy  Commiss ioner  and Counse l
A lbany ,  New York  12227
Phone #  (518)  457-6240

Very truly yours,

STATE TAX COMMISSION

Peti t ioner I  s Representat ive
Salvatore M. Cassara
556 North Ave.
New Rochel le,  NY 10801
Taxing Bureau' s Representative
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DETERMINATION

STATE OF NEW YORK

STATE TAX COMMISSION

In Lhe Matter of the Appl icat ion

o f

LAIIRENCE DE CAMILI,O
d/bla LORENZO PIZZA

for Revision of a Determinat ion or for Refund
of Sales and Use Taxes under Art ic les 28 and 29
of the Tax Law for the Periods June 1, L972
through May 31 ,  L975.

Appl icant ,  Lawrence De Cami l lo  d. /b/a Lorenzo Pizza,  12 Pine Avenue,

Pelham, New York 10803,  f i led an appl icat ion for  rev is ion of  a determinat ion

or  for  refund of  sa les and use Laxes under Ar t ic les 28 and 29 of  the Tax Law

fo r  t he  pe r i ods  June  1 ,1972  th rough  May  31 ,  1975  (F i I e  No .  15038 ) .

A formal  hear ing was held before Solomon Sies,  Hear ing Of f icer ,  a t  the

of f ices of  the State Tax Cormiss ion,  Two t r /or ld  Trade Center ,  New York,  New

York ,  on  June  21 ,  1978 .  App l i can t  appea red  by  Sa l va to re  M .  Cassa ra ,  CPA.  The

Aud i t  D i v i s i on  appea red  by  Pe te r  C ro t t y ,  Esq .  (A l i za  Schwadron ,  Esq . ,  o f

counse l ) .

ISSUES

I .  Whether  the method used on audi t  for  determin ing addi t ional  taxable

sa les  v ras  co r rec t . .

I I .  Whether  the mark-up on purchases of  pLzza ingredienLs was excessive.

I I I .  Whether  penal ty  and addi t ional  in terest  should be waived.

FINDINGS OF FACT

1. Dur ing the per iods in  issue,  appl icant ,  Lawrence De CamiI Io,  owned

and operated a reta i l  p lzza shop aL 253-19 Union Turnpike,  Glen Oaks,  New
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York,  under the name of  Lorenzo Pizza.  Appl icant  made and sold only .one s ize

and  t1 rye  o f  p i zza ,  a  16 - i nch ,  8 -s l i ce  p ie  f o r  $3 .25 .  He  a l so  so ld  soda  and

ices.  On August  8,  1975,  appl icant  executed a consent  extendiag the t ime

wi th in which to issue an assessment  to September 20,  1976,  wi th respect  to  the

taxab le  pe r i ods  June  1 ,  \ 972  th rough  May  31 ,  L975 .

2.  On Apr i l  19,  1976,  the Audi t  Div is ion issued a Not ice of  Determinat ion

and Demand for  Payment  of  Sales and Use Taxes Due to appl icant  for  $10,009.30

in  t ax ,  p l us  pena lL . " *  and  i n te res t  o f  $3 ,985 .06 ,  f o r  a  t o ta l  o f  $13  1994 .36  fo r

the per iod June 1,  1972 Lo May 31,  1975.  This was based on a f ie ld audi t

which d isc losed addi t ional  taxable sales.  Appl icanL f i led a t imely appl icat ion

for  rev is ion of  sa id determinat ion.

3.  The audi t  was conducted at  the of f ices of  appl icant 's  accouotant .

Records avai lable for  audi t  inc luded a day-book,  accountant 's  workpapers,

Federal  tax returns and sales tax returns.  The sales tax returns $tere prepared

by the accountant .  The vendor 's  records were incomplete.  I t  was found on

audi t  that  gross sales as per  returss were est imated.  A compar ison of  gross

sales as repor ted on the returns wi th those as recorded in the day-book indicated

tha t  ou t  o f  t en  qua r te rs  i n  i ssue ,  app l i can t  reco rded  a  t o ta l  o f  $17 r I42 .2O

more in gross sales in  the day-book than he repor ted on sales tax returns for

said per iods.  The examiner  est imated markups.  Purchases of  p izza ingredients

were marked up 400 percent  and purchases of  soda,  syrup and ices were marked

up  255  pe rcen t .  Th i s  resu l t ed  i n  ad jus ted  taxab le  sa les  o f  $2341977 .50 .

App l i can t  repo r ted  taxab le  sa les  o f  $95 ,829 .00 .  The  d i f f e rence  o f  $138 ,168 .50

was assessed.  Appl icant  is  not  contest ing the markup on soda,  syrup and ices.

4.  Appl icant  contends that  the narkup oa p izza ingredients of  400 percent .

is  excessive.  Appl icant  c la ims that  be sel ls  a pLzza p ie for  $3.25 and that .
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the cost  of  ingredients is  as fo l lows:

lTozzarelLa -  1 lb .  cheese -  91.08 per  lb .

F lou r  -  $16 .00  -  100  l b .  bag ,  makes  6A  p i zzas

Tomato  Sauce  -  $ .70  a  can ,  f ox  2  p i zzas

TOTAI

MARKUP 91 percent

The Audit Division claims that, the approximate cost of ingredients per

pizza pj-e, as suppl ied from information from the Bronx Distr ict  Off ice is as

fo l lows:

Dough -  $16.00  -  100 Ib .  bag f lour ,  1  lb  o f  f lour
makes 1 t  lbs .  o f  dough $  .1920

YTozzareLl-a Cheese - $.92 per Ib.  -  \  lb.  per pizza .4500

S a u c e  -  $ 2 . 2 5  p e r  g a l l o n  -  $ . 0 1 7 6  p e r  o z .  -  8  o z .
per  p izza  .1408

Other Ingredients .0500

TOTAI S .8428

MARKUP 287 percent

5. Reasonable cause exists for a waiver of penalty and a reduct ion of

maximum interest,  s ince appl icant rel ied on the advice of his accountanL.

CONCLUSIONS OF [AI{I

A. That  the 400 percent  markup on p izza ingredients j -s  excessive;  that

the markup,  as c la imed by appl icant ,  is  Loo 1ow; that  a fa i r  and reasonable

markup would be 192 percent  based on the cost  of  ingredients as fo l lows:

F l o u r  S  . 2 1

Cheese  .60

Sauce . 25

Other Ingredients .05

s  1 . 1 1

$ 1 . 0 8

. 2 7

. 3 5

$ 1 . 7 0
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B. That interest in excess of the ruinirnum interest and the penalty

imposed pursuant  to sect ion 1145(a)  of  the Tax Law are waived.

C. That the method used bv the auditor to determine additioaal taxable

sales was correct  and proper,  and not  arb iLrary or  unreasonable.

D.  That  the appl icat ion of  Lawreo.ce De Canr i l lo  d, /b/a lorenzo Pi ' -zza,  is

granted to the extent  ind icated in  Conclus ion of  Law "A" and "B",  supra;  that

the Audi t  Div is ion is  d i rected to modi fv  the NoLice of  Determinat ion and

Demand for  Payment  of  Sales and Use Taxes Due issued Apr i l  19,  1.976;  but  that ,

except  as so granted,  the appl icat ion is  in  a l l  o ther  respects denied.

DATED: Albany, New York

JAN 1 61981

COMMISSION

COMMISSIONER

\(
SSIONER


