
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petition
o f

C iv ic  Center  Pharmacy,  Inc . ,  Joe l  E .  Be l le
& Stephen D. Greenf ield,  Ind. & as Off .

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Sales & Use Tax
under Article 28 & 29 of the Tax Law for the
P e r i o d  1 . 2 / 1 1 7 3  -  n l 3 A / 7 6 .

That deponent further
herein and Lhat the address
of the pet i t ioner.

Sworn to before me this
2nd day  o f  0c tober ,  1981.

says that the said

State of New York
County of A1bany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 2nd day of October,  1981, he served the within not ice of Decision by
cert i f ied mai l  upon Civic Center Pharmacy, Inc.,  Joel E. Bel le,  & Stephen D.
Greenf ield,  Ind. & as Off .  the pet iLioner in the within proceeding, by
enclosing a true copy thereof in a securely sealed postpaid wrapper addressed
as fo l lows:

Civic Center Pharmacy, fnc.,  Joel E. Bel le
& Stephen D.  Greenf ie ld ,  Ind .  &  as  0 f f .
c/o Stuart  J.  Stein
600 Old Country Rd.
Garden City,  NY 11530

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal-  Service within the State of New York.

AT'FIDAVIT OF MAITING

is  the pet i t ioner
the la t known

addressee
/wrapper r-s



STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Petit.ion
o f

C iv ic  Center  Pharmacy,  Inc . ,  Joe l  E .  Be l le
& Stephen D.  Greenf ie ld ,  Ind .  &  as  Of f .

AT'FIDAVIT OF I{AITING

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Sales & Use Tax
under Article 28 & 29 of Lhe Tax law for the
P e r i o d  7 2 / L / 7 3  -  1 I / 3 0 / 7 6

State of New York
County of A1bany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 2nd day of 0ctober,  1981, he served the within not ice of Decision by
cert i f ied mai l  upon Stuart  J.  Stein the representat ive of the pet i t ioner in the
within proceeding, by enclosing a true copy thereof in a securely sealed
postpaid virapper addressed as fol lows:

Stuart  J.  Stein
Adolf  & Stein
600 01d Country Rd.
Garden City,  NY 11530

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service wiLhin the State of New York.

That deponent further says that the said addressee
of the pet i t ioner herein and that the address set forth
last known address of the representat ive of the pet i t io

Sworn to before me this
2nd day  o f  October ,  1981.

i s
on

the representative
said wrapper is the

x .



STATE OF NEI{I Y0RK

STATE TAX COMMISSION

In the Matter the Pet i t ion

Civ ic  Center  Pharmacy,  fnc . ,  Joe l  E .
& Stephen D. Greenf ield,  Ind. & as

for Redeterminat ion of a Def ic iency or a
of a Determinat ion or a Refund of Sales &
under  Ar t i c le  28  &,29  o f  the  Tax  Law fo r
L 2 / 1 1 7 3  -  7 r / 3 0 / 7 6 .

o f
o f

Be l le
o f f .

Revision
Use Tax

the Period

Atr'FIDAVIT OF MAITING

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 2nd day of October,  1981, he served the within not ice of Decision by
cert i f ied mai l  upon Civic Center Pharmacy, Inc.,  Joel E. Bel le,  & Stephen D.
Greenf ield,  Ind. & as Off .  the pet i t ioner in the within proceeding, by
enclosing a true copy thereof in a securely sealed postpaid \{rapper addressed
as fo l lows:

C iv ic  Center  Pharmacy,  Inc . ,  Joe I  E .  Be l le
& Stephen D.  Greenf ie ld ,  Ind .  &  as  Of f .
7 Hearth Stone Drive
A lber tson,  NY 11507

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent further says
herein and that the address set
of the pet i t ioner.

Sworn to before me this
Znd day  o f  0c tober ,  1981.

tha t  the  sa id  addressee is the pet i t ioner
the last known addrforth on said wrapper j



STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Petition
o f

C iv ic  Center  Pharmacy,  Inc . ,  Joe l  E .  Be l le
& Stephen D.  Greenf ie ld ,  Ind .  &  as  0 f f .

for Redeterminat ion of a Def ic iency or a
of a Determinat ion or a Refund of Sales &
& :
[nder Art ic le 28 & 29 of the Tax Law for
P e r i o d  1 2 / r / 7 3  -  1 1 / 3 0 / 7 5 / .

AFFIDAVIT OF MAITING

is the representative
on said wrapper is the

Revision
Use Tax

the

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 2nd day of 0ctober,  1981, he served the within not ice of Decision by
cert i f ied mai l  upon Gary Koenig the representat ive of the pet i t ioner in the
within proceedinS, bV enclosing a true copy thereof in a securely sealed
postpa id  wrapper  addressed as  fo l lows:

Gary Koenig
9  Park  P lace
Great  Neck ,  NY 11021

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent
of the pet i t ioner
last known address

further says that the said addressee
herein and that the address set forth

of the representative of the petiti r .

Sworn to before me this
2nd day  o f  October ,  1981.



STATE OF NETII YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

C iv ic  Center  Pharmacy,  Inc . ,  Joe l  E .  Be l le
& Stephen D.  Greenf ie ld ,  Ind .  &  as  0 f f .

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Sales & Use Tax
under Art ic le 28 & 29 of the Tax Law for the Period
1 2 / 7 / 7 3  -  L 7 / 3 0 / 7 6 .

That deponent. further says
herein and that the address set
of the pet. i t ioner.

Sworn to before me this
2nd day  o f  October ,  1981.

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 2nd day of October,  1981, he served the within not ice of Decision by
cer t i f ied  mai l  upon C iv ic  Center  Pharmacy,  Inc . ,  Joe l  E .  Be l te ,  &  Stephen D.
Greenf ield,  Ind. & as Off .  the pet i t ioner in the within proceeding, by
enclosing a true copy thereof in a securely sealed postpaid wrapper addressed
as fo l lows:

C iv ic  Center  Pharmacy,  Inc . ,  Joe l  E .  Be l le
& Stephen D.  Greenf ie ld ,  Ind .  &  as  0 f f .
114 Shubhol low Rd.
Ros1yn,  NY 11576

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

AFFIDAVIT OF MAITING

that the said addressee is the pet i t ioner
forth on said vrrapper is the last known address



STATE OF NEW YORK
STATT TAX COMMISSION

In the Matter of the Petition
o f

C iv ic  Center  Pharmacy,  Inc . ,  Joe l  E .  Be l le
& Stephen D.  Greenf ie ld ,  Ind .  &  as  Of f .

AFFIDAVIT OF MAILING

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Sales & Use Tax
under Articl-e 28 & 29 of the Tax law for the
P e r i o d  1 2 / 7 1 7 3  -  7 l / 3 0 / 7 6 .

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat. ion and Finance, over 18 years of age, and that on
the 2nd day of 0ctober,  1981, he served the withia not ice of Decision by
cert i f ied mai l  upon Stuart  J.  Stein the representat ive of the pet i t ioner in the
within proceeding, by enclosing a true copy thereof in a securely sealed
postpaid l rrapper addressed as fol lows:

Stuart  J.  Stein
600 01d Country Rd.
Garden City,  NY 11530

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent
of the pet i t ioner
Iast known address

further says that the said addressee
herein and that the address set forth

of the representative of the petiti

is the representative
on said wrapper is the

Sworn to before me this
2nd day  o f  0c tober ,  1981.



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

October  2 ,  1981

Civ ic  Center  Pharmacy,  Inc . ,  Joe l  E .  Be l le
& Stephen D.  Greenf ie ld ,  Ind .  &  as  Of f .
114 Shubhol low Rd.
Roslyn, NY 11576

Gentlemen:

Please Lake not ice of the Decision of the State Tax Connission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 1138 & L243 of the Tax Law, any proceeding in court  to
review an adverse decision by the State Tax Commission can only be instituted
under Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in
the Suprene Court of the State of New York, Albany County, within 4 months from
the date of this not ice.

Inquiries concerning the computation of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
Deputy Conmissioner and Counsel
Albany, New York 12227
Phone /l (518) 457-624A

Very truly yours,

STATE TAX COMMISSION

Peti t ioner '  s Representat ive
Stuart  J.  Stein
600 Old Country Rd.
Garden City,  NY 11530
Taxing Bureaut s Representative



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

October  2 ,  1981

Civ ic  Center  PharmAcy,  Inc . ,  Joe I  E .  Be l le
& Stephen D.  Greenf ie ld ,  Ind .  &  as  Of f .
7 Hearth Stone Drive
Albertson, NY 11507

Gentlemen:

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 1138 & 1243 of the Tax law, any proceeding in court  to
review an adverse decision by the State Tax Commission can only be inst i tuted
under Art ic le 78 of the Civi l  Pract ice laws and Ru1es, and must be commenggd i t
the Supreme Court of the State of New York, Albany Countyl within 4 months from
the date of this not ice.

Inquiries concerning the computation of tax due or refund allowed in accordance
with this decision mav be addressed to:

NYS Dept. Taxation and Finance
Deputy Commissioner and Counsel
Albany, New York 12227
Phone # (518) 457-624a

Very truly yours,

STATE TAX COMMISSION

Peti t ioner '  s Representat ive
Gary Koenig
9 Park Place
Great Neck, NY 11021
Taxing Bureaur s Representat ive



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

0ctober  2,  1981

Civ ic  Center  Pharmacy,  Inc . ,  Joe I  E .  Be l le
& Stephen D.  Greenf ie ld ,  Ind .  &  as  0 f f .
c /o  S tuar t  J .  S te in
600 01d Country Rd.
Garden City,  NY 11530

Gentlemen:

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now eShausted your right of review at the administ.rative Ievel.
Pursuant to sect ion(s) 1138 & 7243 of the Tax law, any proceeding in court  to
revierv an adverse decision by the State Tax Commission can only be inst i tuted
under Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in
the Supreme Court of the State of New York, Albany County, within 4 months from
the date of this not ice.

Inquiries concerning the compuLation of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
Deputy Commissioner and Counsel
Albany, New York L2227
Phone # (518) 457-6240

K$*',"F"f;pr*c,'\
STATE TN( COMMISSION

Peti t ioner '  s Representat ive
Stuart  J.  Stein
Adolf  & Stein
600 01d Country
Garden City,  NY
Taxing Bureau's

Rd.
1 1530

Representative



STATE OF NEI,J YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ions

o f

CIVIC CENTER PHARMACY, INC.
JOEL E. BELLE and STEPIIEN D. GREENFIELD

Individual ly and as Off icers

for Revision of Determinat ions or for
Refund of Sales and Use Taxes under
Art ic les 28 and 29 of the Tax Law for
the Period December 1, 1973 through
November  30 ,  L976.

DECISION

Peti t ioners, Civic Center Pharmacy, Inc.,  formerly aL 262 Canal Street,

New York, New York 10013, Joel E. Bel le,  individual ly and as off icer,  174

Shrubhol low Road, Roslyn, New York 11576 and Stephen D. Greenf ield,  individual ly

and as off icer,  9 Heathcote Drive, Albertson, New York 11507, f i led pet i t ions

for revision of determinat ions or for refund of sales and use taxes under

Art ic les 28 and 29 of the Tax Law for the period December 1, 1973 through

November 30, 1976 (Fi Ie Nos. 22110, 2271L and 22979).

A smal l  c lains hearing was held before Judy M. Clark, Hearing Off icer,  at

the off ices of the State Tax Commission, Two ldor ld Trade Center,  New York, New

York ,  on  June 16 ,  1980 a t  1 :15  P.M.  Pet i t ioners ,  C iv ic  Center  Pharmacy,  Inc .

and Joel E. Bel le appeared by Stuart  J.  Stein, Esq. Pet i t ioner Stephen D.

Greenf ield appeared by Gary Koenig, CPA. The Audit  Divis ion appeared by

Ralph  J .  Vecch io ,  Esq.  (1 ,1 i11 iam Fox,  Esq. ,  o f  counse l ) .

ISSIIES

I.  Whether the result  of  a f ie ld audit  performed by the Audit  Divis ion

properly ref lected pet i t ionersr sales tax l iabi l i ty.
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I I .  Whether pet i t ioner Stephen D. Greenf ield was a responsible off icer for

the ent ire audit  per iod.

FINDINGS OF FACT

1. 0n February 14, L978, the Audit  Divis ion issued not ices of determinat ion

and demand for paylent of  sales and use taxes due against pet i t ioners, Civic

Center Pharmacy, Inc. and Joel E. Bel le and Stephen D. Greenf ield,  individual ly

and as  o f f i cers ,  fo r  the  per iod  December  1 ,  1973 th rough November  30 ,  L976.

The not ices were issued subsequent to a f ie ld audit  result ing in addit ional tax

due of $211237.73 plus penalty and interest.

2.  Pet i t ioner Civic Center Pharmacy, Inc.,  by signature of JoeI E. Bel le,

executed consents extending the period of l imitat ion for assessment to Decembet 20,

1 . 9 7 8 .

3. 0n audit ,  the Audit  Divis ion analyzed purchases for the months of

October and December, 1975 and February, Apri l ,  June and August,  1976. I t

determined that taxable purchases were made in accordance with the fol lowing

raL ios :

Category of Purchases

Sundries (general taxable)
Perfume and Cosmetics
Photo ( f i lm processing)
Tobacco (cigarettes)
Candy
Fi lm

Total  Taxable

The Audit Division then randomly selected

store shelves and determined the following average

and se l l ing  pr ices :

Purchase Ratio

18.92%
7.94%
s.81%

13.7s%
4.  1o%

.s6%
51 .08%

taxable

markups

merchandise from the

using current costs
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Category

Sundries (general  taxable)
Perfume and Cosmetics
Photo ( f i lm processing)
Tobacco (cigarettes)
Candy
Fi lm

Mark Up

36.30%
33.09%
s0.00%
27.631,
s6 .68%
18.06%

The application of the above markups to the taxable purchases categorized

for  the  aud i t  per iod  resu l ted  in  taxab le  sa les  o f  $891,809.70 .  Pet i t ioner

reported taxable sales of $618r553.00. The Audit  Divis ion thereby deternined

add i t iona l  taxab le  sa les  o f  $2731256.70  and tax  due thereon o f  $211237.73 .

Pet i t ioner 's records were insuff ic ient for the ver i f icat ion of the exact amount

o f  i t s  taxab le  sa les .

4. Pet,it.ioners argued that the markup applied on audit to sundry items

did not.  accurately ref lect those sales in that }eader i tems, ( i tems which are

sold at a low markup or no markup at all) were sold in greater volume and were

not included in the markup test.  Pet i t ioner submitted a worksheet of leader

i tems sold with appropriate costs and sel l ing pr ices. The combined markup on

sundry i tems including leader i tems sold was 24.9 percent.

5. Pet. i t ioner incured losses f  rom f i lm lef t  for processing which was

never picked up by i ts customers. Losses const i tuted 5 percent of i ts f i lm

process ing  cos ts .

6. In order to maintain minimum purchase requirements by perfune and

cosmetic manufacturers, pet i t ioner resold a port ion of the purchases to " jobberstt .

Invoices for perfumes and cosmeLics total ing $6,145.61 were submitted to show

resale to " jobbersi l  at  cost.  No resale cert i f icates, however,  lJere submitted

to show that these sales were not taxable.
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7. Pet i t ioner sustained losses through pi l ferage and breakage of sundry

i tems, perfumes and cosmetics, f i lm, candy and tobacco. Such losses were

incurred at the rate of 5 percent of purchases.

8. Pet i t ioner contended that the sel l ing pr ices of candy and f i lm processing

were discounted by 20 percent from sel l ing pr ices used by the Audit  Divis ion in

its markup tests. They also contended that the markup on cigarettes was only 2

percent.  No evidence was submitted to show that the sel l ing pr ices used by the

Audit Division liere not correct nor lvas there anv evidence to show that other

records were avai lable for audit .

9.  Pet i t ioner Stephen D. Greenf ield resigned bis posit ion as treasurer of

Civic Center Pharmacy, Inc. on March 8, 1976. No evidence was submitted to

show that he was not a responsible off icer pr ior to his resignat ion.

CONCI,USIONS OF IAW

A. That the Audit  Divis ion did not give proper considerat ion to leader

items sold in the result of its markup Lest on sundry items. The markup

appl ied to sundries is reduced to 24.9 percent pursuant to Finding of Fact ' r4".

The audit  also fai led to consider that 5 percent of pet i t ioner 's purchases were

not sold due to pi l ferage, breakage and other factors as indicated in Findings

of Fact t r5rr  and rr7".  The amount of purchases sold at retai l  are thereby

reduced 5 percent to ref lect the occurrence of such losses.

B. That the sales of perfume and cosmetics made by pet i t ioner to " jobbers"

were sales subject to the tax in the absence of any resale cert i f icates as

provided by sect ion 1132(a) of the Tax Law. Purchases of perfume and cosmetics

anount ing to $6 ,145,61 were not marked up to retai l  but rather were sold at

cost.  Accordingly,  the purchases marked-up on audit  are to be adjusted to

ref lect this transact ion.
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C.  That  except  as  no ted  in  Conc l -us ions I tA t 'and "Bt r  above,  the  aud i t

performed on information available lras proper and in accordance with the

prov is ions  o f  sec t ion  1138(a)  o f  the  Tax  Law.

D. That Stephen D. Greenf ield was a person required to col lect tax within

the meaning and intent of  sect ion 1131(f)  of  the Tax Law through March 8, 1976

and, therefore, l iable for the tax nnder the provisi-ons of sect ion 1133(a) of

the Tax Law through said date.

E. That the Audit Division is hereby directed to modify the notices of

determination and demand for paynent of sales and use taxes due issued on

February 14, 1978 against Civic Center Pharmacy, fnc.,  Joel E. Bel le and

Stephen D. Greenf ield,  individual ly and as off icers in accordance with Conclusions

'rA. and "B'r above; and that the Audit Division is directed to further rnodify

the Not ice issued to Stephen D. Greenf ield in accordance with Conclusion "D"

above. That,  except as ao granted, the pet i t ions are in al l  other respects

den ied .

DATED: Albany, New York

0cT 0 2 1981
STATE TAX COMMISSION
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STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

0c tobe r  2 ,  1981

Civ ic  Center  Pharmacy,  Inc . ,  Joe l  E .  Be l le
& Stephen D.  Greenf ie ld ,  Ind .  &  as  Of f .
7 Hearth Stone Drive
A lber tson,  NY 11507

Gentlemen:

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) f fgS & 7243 of the Tax Law, any proceeding in court  to
review an adverse decision by the State Tax Commission can only be inst. i tuted
under Art . ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in
the Supreme Court of the State of New York, Albany Cou"rty, within 4 months from
the date of this not ice.

Inquiries concerning the computation of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept.  Taxat ion and Finance
Deputy Comrnissioner and Counsel
Albany, New York L2227
Phone tf (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

cc:  Pet i t ioner 's  Representa t ive
Gary Koenig
9 Park Place
Great  Neck ,  NY 11021
Taxing Bureau's Representat ive



STAI'E O}- NEW YORK

STAT'E TAX COI,fr{ISSION

In  Lhe Mat te r  o f  the  Pet i t ions

O I

CIVIC CENTER PI{ATTMACY. INC.
J0EI E. BEIIE and STEPIIEN D. GREENFIELD

Inc i i v idua l l y  and as  Of f i cers

fo r  Rev is ion  o f  Determinat ions  or  fo r
Refund of Sales and lJse Taxes under
Art ic l .es 28 and 29 of the Tax Law for
the  Fer j "od  December  1 ,  1973 Lhrough
Novernber  30 ,  lg '76 .

DECISION

Pet i - t ion t : rs ,  C iv ic  Center  Pharmacy,  fnc . ,  fo r :mer ly  aL  262 Cana l  S t ree t ,

N e w  Y o r k ,  N r : w  Y o r k  1 0 0 1 3 ,  J o e l .  E .  B e l l e ,  i n d i v i d u a r l y  a n d  a s  o f f i c e r ,  1 1 4

Shrubho l low Road,  Ros lyn ,  New York  11576 and S lephen D.  Greenf ie ld ,  ind iv idua l l y

a n d  a s  r : f f i c e r ,  9 } l e a t h c o t e  D r i v e ,  A 1 , b d r t . s o n ,  N e w  Y o r k  1 1 5 0 7 ,  f i l e d  p e L i t i o n s

for revision of deterrninat icns or for refund of sa1es and r,rse taxes under

A r t i c i e s  2 . 8  a n d  2 9  o f  E h e ' I l a x  L a w  f o r  t h e  p e r i o d  D e c e m b e r  l ,  1 9 7 3  t h r o u g h

November  30 ,  1976 (F i le  Nos.  ZZt l } ,  ZZI11  and ZZgTg) .

A  smal l  c la ims hear ing  was he ld  be fore  Juc ly  M.  C lark ,  Hear ing  0 f f i cer ,  a1-

the  o f f i ces  o f  L t re  S ta l -e  Tax  Cornmiss ion ,  Two Wor ld  Trade Center ,  New york ,  New

Y o r k ,  o n  J u n e  1 6 ,  1 9 8 0  a t  1 : 1 5  P . M .  P e t i t i o n e r s ,  C i v i c  C e n L e r  p h a r m a c y ,  I n c .

and J r :e l  E .  Be l le  appeared by  Stuar : t  J .  S t -e in ,  Esq.  pe t i t ioner  S tephen D.

Greenf ie ld  appeared by  Gary  Koen ig ,  CPA.  The Auc l i t  D iv is ion  appeared by

R a l . p h  J .  V e c c h i o ,  E s q .  ( W i I I i _ a r n  F o x ,  E s q . ,  o f  c o u n s e l ) .

ISSUES

L htret 'her the resulL of a f ie ld audit  perf .orured by the Audit .  Divis ion

p r o p e r l y  r e f l e c t e d  p e L i L i o n e r s '  s a l e s  t a x  l i a b i l i L v .
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IT .  Wt re ther  pe t i t - ioner  S tephen D.  Gr :eenf ie l< i  was  a  respons ib le  o f f i cer  fo r

Lhe en t i re  aud i t  per iod  "

FIND]NGS O]i FACT

I .  0n  February  14 ,  1978,  Lhe Auc l i t  D iv is ion  issued no t j -ces  o f  de termina t ion

and demand fo r  Pa) 'ment  o f  sa les  anc l  use  taxes  due aga ins t  pe t iL ioners ,  C iv ic

CenLer  Phannacy ,  lnc .  and Joe l  I i .  Be l Ie  and Stephen IJ .  Greenf  ie ld ,  in< l i v i r lua l l y

a n r l  a s  o f f i c e r s ,  f o r  t h e  p e r i o d  l l e c e m b e r  i . ,  i 9 7 3  c h r o u g h .  N o v e m b e r .  3 0 ,  i g 7 6 .

The l ro t i ces  were  issued subser luent  to  a  f ie lc l  auc l i l  resu l t i .ng  in  adc i i t iona l  tax

d u e  c r f  $ ? - l , 2 3 7 . 7 3  p l u s  p e n a l t y  a n d  i n l e r e s E .

2 .  Pet i l ioner  C iv ic  Center  Phar rnac l r ,  InL ' .  ,  by  s ignature  o f  Joe l  E .  Be l le ,

execu led  co i l ser r ts  ex tenr i ing  Lhe per iod  o f  1 jn r i ta t ion  fo r  assess f i ienL  to  December  20 ,

i  9 7 8 .

3 .  0n  aud iL ,  the  Aud i t  D i .v is ion  ana lyzed purchases

October  and Deceml :e r ,  1975 and,  I iebruary ,  Apr i l ,  June anc l

de t .e r rn i l red  t l ia t  taxab l .e  purchases  were  mac le  in  accorc lance

r a t i - o s :

fo r  the  monLhs o f

A u g u s t ,  7 9 7 6 .  I t

vr iLir  the fol lowing

Purchase Rat io

18.92%
7 .94 'L
5 .  B1%

13 .75%
4.  i 0%

E  L O ]
.  J v  l o

51 .0s7"

Laxab le  ne rchand i se  f rom the

markups  us ing  cu r re r i t  cos t s

_Category of Purqbuqeg

Sundr : ies  (genera l  taxab le )
Per fu rne  and CosmeLics
P h o t o  ( f i h n  p r o c e s s i n g )
T o b a c c o  ( c i g a r e t t e s )
Candy
! ' i  lm

Tota l  Taxab le

Tt le  Aud i t  D i_v i s i o l t  t hen  randoml_v  se lec ted

stor :e shelves and r le t -ennrned the fo l lowing a, ,zer : ige

and  se l l i  r r g  p r i ces  :
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lgtrso!y
S u n d r i e s  ( g c n e r a l  t a x a b l e )
Per fume and Cosmet ics
PJro to  ( f l lu r  p r :ocess i "ng)
T o b a c c o  ( c i g a r e t t e s )
Candy
F i l m

l&'k &

36.3a%
:13.09%
s0.  0o%
27.63%
s6.68%
i8 .06%

The app l ica t ion  o f  the  above markups  to  the  taxab le  purchases  ca tegor ized

f o r  l h e  a u d i t  p e r i o d  r e s u l . t e d . i n  t a x a b l e  s a l e s  o f  $ 8 9 i , 8 0 9 . 7 0 .  p e t i L . i o n e r

repor ted  taxab le  sa les  o f  $618,553.00 .  The Aud i t  D iv is ion  t t re reby  de termined

add i t iona l  t "axab le  sa les  o f  $273 ,256.70  ar rd  tax  due tb .e reon o f  $21 ,2 :37  .73 .

Pet ' i t ioner 's  records  were  insu f f i c ien I  fo r  the  ver i f i ca t ion  o f  Lhe exac t  amour r t

o f  i L s  t a x a b l e  s a l e s .

4 '  Pe t i t ioners  a rgued LhaL t .he  markup app l ied  on  aud i t  to  sundry  i tems

d id  no t  accura t -e ly  re f lecL  those sa les  in  tha t  leader  i tems,  ( i tems wh ich  are

so ld  a t -  a  J 'ow markup or  no  markup a t  a l l )  were  so ld  in  g rea ter  vo lume and were

not  inc l t rded in  the  n ta rkup tes t .  Pe t i t ioner :  submi t . tec l  a  worksheet  o f  leader :

i tems so ld  w i th  appr :opr : ia te  cosLs  and se l . l ing  pr ices .  The combinerJ  markup on

sundry  i tems inc lud ing  leader  i te rns  so l -d  was 24 .9  percen[ .

5 .  Pet i t io r re r  incur red  losses  f  rom f  i lm le f t  fo r  p ro i :ess ing  wh ich  was

never  p icL ;ed  up  by  iLs  cus tomers .  J ,osses  cons t i tu ted  5  Dercent  o f  iLs  f i lm

pr r :cess i .ng  cos t .s .

6. In order Lo mainLain minimum purchase requirements b1r perfume and

cosnte t ic  manufac turers ,  pe t i . t ioner  reso ld  a  por t ion  o f  the  purchases  to  t ' j obbers" .

I n v o i c e s  f o r  p e r f u r n e s  a n d  c o s r n r : t i c s  t o l a l i n g  $ 6 , 1 4 5 . b 1  w e r e  s u b m i t t e d  t o  s h o w

r e s a l - e  t o  " j o b b e r s "  a t  c c l s t .  N o  r e s a l e  c e r L i f i c a t e s ,  h o w e v e r ,  w e t r e  s u b m i t t e d

to  shc iw tha t  Lhese sa les  were  no t  taxab le .
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7 .  Fe t i t io r re r  sus ta i -ned losses  th rough p i l - fe rage and breakage o f  sundry

iLems '  per fumes and cosmet ics ,  f i lm,  candy  and lobacco.  Such lossen r {e re

incur r :ed  a t  L t re  ra te  o f  5  percent  o f  purchases .

B.  PeL i t ioner  contender l  Lhat  Lhe se l l ing  pr ices  o f  canc ly  and f  i l rn  p rocess i r ig

wer r :  d iscoun led  by  20  percent  f rom se l l ing  pr ices  use t l  by  the  Aur l i r  D iv is ion  in

iLs niarkup tests.  They al ,so conteirclecl  that,  the markup on cigareLLes was only 2

percent " .  Ncr  ev idence was su t rmi t ted  to  show tha t  the  se l l i r rg  p r ices  used by  the

Au<l i t  Divis iorr  were not correct.  nor was Lhere any eviclence to show that other

r e c o r d s  w e r e  a v a i l a b l e  f o r  a u d i t .

9 .  Fe t i t ioner :  S tephen D.  Greenf ie ld  res igned h is  pos i t ion  ss  t reasurer  o f

C iv ic  Center  Phar luac5 ' ,  Inc .  on  March  8 ,  1 .976"  No ev ic lence was subur i t ted  Lg

shovr  t .h .a f  he  was noL a  respons ib le  o f f i cer  p r io r  to  h i "s  res ignat ion .

CONC].USIONS O}" tAW

A.  l ' l ra t  Lhe AucJ j r  D iv is ion  d id  no t  g ive  pr , :per  cons i r le r :a t ion  Lo  leader

iLems so . l -d  i . r r  the  resu l  L  < l f  i t s  mar : l cup  t -esL  on  sunr l ry  i lems.  The markup

a p p l i e d  L o  s u r l d r i e s  i s  r e d u c e d  t o  2 4 . 9  p e r c e n t .  p u r s u a n t  L o  F i n t i i p g  o f  F a c t ' 1 4 " .

The aud j - t  a lso  fa i led  to  cons id t r r  tha t  5  per :cen l  o f  pe l i t io r r { : ' r t s  p r . r rc i rases  were

not solc ' l  duc- '  to pi l ferage, breakage anrl  other fac- ' tors ns int l j .cat-eLj in Findings

o f  F a c t  r ' 5 ' r  a n d  r i 7 1 ' "  T h c - ' a m o u n t  o f  p u r c h a s e s  s o l d  a t  r e L a i l  a r e  t h e r e b v

r e c l u c e d  5  p e r c e n t  b o  r e f l e c t  t h e  o c c u r r e n c e  o f ,  s u c h  l o s s e s .

IJ  '  That  the  sa les  o f  per fume anc l  cosmel ics  mac ie  by  peL i t . ioner  Lo  ' t jobbers"

were  sa les  sub jecL  to  the  tax  ln  the  absence o f  any  resa le  cer t . i f i ca tes  as

prov ided by  sec t ion  11 ,12(a)  o f  L l le  Tax  Law.  Furchases  o f  per fume anc l  cosmet ics

arnount ing  to  $6 ,145.61  were  no t  marked up  t .o  r :e ta j - l  bu l  ra ther  were  so ld  aL

cos t .  Accord ing ly ,  Lhe purchases  marked-up on  auc l i t  a re  to  be  ad jus ted  to

r e f l e c t  t h i s  t r a n s a c L i o n .
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C.  That  except  as  no ted  in  Conc lus i .ons  "A"  and i 'B ' r  above,  the  aur l i t -

performed on information avai labl-e was proper anrJ in accordance u, i th t l ie

p r o n r i s i o n s  o f  s e c t i o n  1 1 3 8 ( a )  o f  t h e  T a x  L a w .

i l .  ' Ihat SLephen D. Greenf ielr !  was a person required to col lect.  tax within

Lhe mean ing  and in ten t  o f  sec t ion  1131( t )  o f  t .he  Tax  Law th rough i la rch  B,  tg :  6

and,  there fore ,  l ia t r le  fo r  the  Lax  under  the  pr :ov is ions  o f  sec t ion  1133(a)  o f

the Tax Law through said date.

E'  That t t re Audit  Divis ion is hereby direct.ed to modi, fy the not. ices of

det 'erminaLion and dernand for payment.  of  sales and use taxes due issued on

Febr r ra ry  14 ,  1978 aga ins t  c iv ic  center  pharmacy,  rnc . ,  Joe l  E .  Be l le  and

Ste ip t ren  D.  Greenf ie lc l ,  ind iv idua l - l y  anr l  as  o f f i cers  in  accordance w iLh  Conc lus ions

"1," and "B'r  above; anr i  that Lhe Audj- t  l l iv is ion is dir :ected to 1urther modify

t t re  Not ice  iss r red  t .o  S t .ephen D.  Greenf ie t rd  in  accorc lance w i th  ConcLus ion , 'D , '

abor ' 'e .  That ,  excep l  as  $o  gran tec l  ,  Lhe pe t i t i .ons  are  in  a l l  oLher  respecE.s

t l t : t t  i t : t1 .

DATHD:

ti; t" 0
Nei.l YorkA1l:arry,

tl i$81
TAX CO}IIIISSIONSTATU


