
STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

October  2,  1981

Civ ic  Center  Pharmacy,  Inc . ,  Joe I  E .  Be l le
& Stephen D.  Greenf ie ld ,  Ind .  &  as  0 f f .
114 Shubhol low Rd.
Ros lyn ,  NY 11576

Gentlemen:

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 1138 & 7243 of the Tax Law, any proceeding in court  to
revievr an adverse decision by the State Tax Commission can only be inst i tuted
under Art ic le 78 of the Civi l  Pract ice Laws and Ru1es, and must be commenced in
the Supreme Court of the State of New York, Albany County, within 4 months from
the date of this not ice.

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
Deputy Connnissioner and Counsel
Albany, New York 12227
Phone l/ (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

cc :  Pet i t ioner 's  Representa t ive
Stuart  J.  Stein
600 01d Country Rd.
Garden City,  NY 11530
Taxing Bureau' s Representat ive
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STATE 0F NEI,'I Y0RK

STATE TAX COM]'IISSION

In  the  MaLter  o f  the  Fet i t ions

o f

CIVIC CENTER PHARMACY, INC.
JOEL E. BEttE and STEPHIN D. GREENFIETD

Ind iv idua l l y  and as  Of f i cers

fo r  Rev is ion  o f  Determinat ions  or  fo r
Refund of Sales and Use Taxes under
Ar t i c les  28  and 29  o f  the  Tax  Law fo r
Lhe Per iod  December  1 ,  1973 th rough
November  30 ,  7976.

I .  Whether  the  resu l t  o f

p roper ly  re f lec ted  pe t i t ioners '

DECISION

a f ie ld  aud i t  per fo rned by  the  Aud i t  D iv is ion

s a l e s  t a x  l i a b i l i t v .

Pet iL ioners ,  C iv ic  CenLer  Pharmacy,  fnc . ,  fo rmer ly  aL  262 Cana l  S t ree t ,

Ner+  York ,  New York  10013,  Joe l  E .  Be l . Ie ,  ind iv i .dua l l y  and as  o f f i cer ,  114

Shrubho l low Road,  Ros lyn ,  New York  11576 and Stephen D.  Greenf ie ld ,  ind iv idua l l y

a n d  a s  o f f i c e r ,  9  H e a t h c o t e  D r i v e ,  A l b e r t s o n ,  N e w  Y o r k  1 1 5 0 7 ,  f i l e d  p e t i t i o n s

for  rev is ion  o f  de termina t ions  or  fo r  re funr l  o f  sa les  and use taxes  under

Ar : t i c les  28  and 29  o f  the  Tax  Law fo r  the  per iod  December  1 ,  1973 th rough

November  30 ,  1976 (F i le  Nos.  ZznA,  ZZI11  and 22979) .

A  smal l  c la ims hear ing  was he ld  be fore  Judy  M.  C lark ,  Hear ing  Of f i cer ,  a t

t 'he off ices of the SLate Tax Comnission, Two World Trade Cent-er,  New york, New

Y o r k ,  o n  J u n e  1 6 ,  1 9 8 0  a t  1 : 1 5  P . M .  P e L i t i o r r e r s ,  C i v i c  C e n [ e r  P h a r m a c y ,  f n c .

and Joe l  E .  Be l le  appeared by  Stuar t  J .  S te in ,  Esq.  Pet iL ioner  S tephen D.

Greenf ie ld  appeared by  Gary  Koen ig ,  cpA.  The Aud i t  D iv is ion  appeared by

R a l p h  J .  V e c c h i o ,  E s q .  ( l l i l l i a m  F o x ,  E s q . ,  o f  c o u n s e l )

ISSUES
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I I .  Whether  pe t . iL ioner  S tephen D.  Greenf ie l ,J  was  a  respons jb le  o f f i cer  fo r

the  en t i r "e  aud i t  per : iod .

FIhDINGS OF FACT

1.  0n  FebruarS '  14 ,  7918,  the  Aud i r  D iv is - ion  j -s .sued no t ices  o f  de termina t ion

and dema[d  fo r  payrnent  o f  sa les  anr l  use  Laxes  due aga ins t .  pe t i t ioners ,  C iv ic

Cef tLer  Pharmacy,  Inc .  and Joe l  E .  I le l le  and St .ephen D.  Greenf r ' -e lc l ,  iud iv i r lua l l y

anr - i  i r s  o t f i cers ,  fo i :  the  per iod  December  1 ,  i973  th rough Novenrber  30 ,  lg t6 .

The no t ic :es  were  issued subsequent  to  a  f ie ld  aud i t  resu lc ing  in  ad tJ iL iona l  tax

d u e  o f ,  $ 2 i , 2 3 7 . 7 3  p l u s  p e n a l t y  a n d  i n t e r e s t .

2 .  P e t i l i o n e r  C i v i c  C e n t e r  P h a r m a c y ,  I n c . ,  b y  s i g r r a t u r e  o f  . l o e i  E .  B e l l e ,

executed  consent -s  ex ter rd ing  the  per iod  o f  l im i t .a t ion  fo r  assessmenl  Lo  December  20 ,

1 9 7 8 .

3 .  0n  aud i t ,  the  Aud i t  D iv is ion  ana l .yzed purc i rases

October .  and December ,  1975 and lebr : *a ry ,  Apr i l ,  June and

de lerno ined tha t  ta .xab le  purchas*s  were  mi lde  in  acce i r r ja l rce

ra t . ios  :

f .or the nronLhs of

A u g u s t ,  I 9 7 6  "  I t

w i lh  Lhe fo l low ing

Candy
I'i" lna

Tota l  Taxab le

The Aud i t  D iv is ion  then

store shelves and deternr ine<l the

a n d  s e l l i n g  p r i c e s :

18.92%
7 .94%
s.  B1%

13 . 7s:1,
t * . 1 0 %

r ,Ao l

5-i. oB7;

randoml l '  se lec ted  taxa t r le  merchand ise  f rom t .he

fo l low ing  aveyage markups  us ing  cur ren t  cos ts

9.LSggIy*of PugchruSr

Surndr ies  (genera l  taxab le )
Per f .ume and CosmeLics
Phot .o  ( f i lm process ing)
T o b a c c o  ( c  i , g a r e t t e s )

f l u r chase  RaL io
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gj-Lgg_ol):

Sundr ies  (genera l  taxa l r le )
Perfurne and Cosmet- ics
Photo  ( f i lu r  p rocess ing)
Tobacco (c igare t te rs  )
Carrdy
Fi Inr

Us*_$
36 .30%
x.a9%
s0.00%
27.63%
s6.  68%
r8.a6"1,

l ' he  app l i ca t ion  o f  the  above rnar lcups  to  t .he  taxab le  purchases  caLegor ized

f o r  l h e  a u d i t  p e i : i o d  r e s u l t e d  i n  t a x a b l e  s a l e s  o f  $ 8 9 1 , 8 0 g , 7 0 .  p e L i . t i o n e r

r : e p o r t e d  t a x a b l e  s a l e s  o f  $ 6 1 8 , 5 5 3 . 0 0 .  T h e  A u d i t  D i v i s i o n  t h e r e b y  d e t e r m i n e r l

a d c l i t - i - t r n a l  L a x a t r l e  s a l e s  o f  $ 2 7 3 , 2 5 6 . 7 0  a n d  t a x  d u e  t h e r e o n  o f  $ 2 1  , 2 3 1  . 7 3 .

Pet i t ioner 's  records  rvere  insu f f i c ien t  fo r  Lhe ver i f i . ca t ion  o f  the  exacL amount

o f  i t i +  t a x a b l e  s a l e s .

4 .  Pe l i t ioners  a rguec l  tha t  the  narkup app l ied  on  aud i t  to  sundry  i tems

d i d  n o L  e c c u r i n t e l y  r e f l e c t  t h o s e  s a l e s  i n  t h a t  l e a d e r  i t e n s ,  ( i t e m s  w h i c h  a r e

soJ-d at a low markup or no mar:kup at al l )  were solcl  i .n greater volume and were

no l  i r t c luded in  the  rnarkup t .es t .  I Jc t i t ioner  subnr i t ted  a  worksheet  o f  leader :

j . t .enrs  so ]  d  w i th  app ropr ia le  cos ts  anr i  se l . l ing  pr ices  .  The combined narkup on

s u n d r y  i t e n r s  i n c l u d i n g  l e a d e r  i t e m s  s o r d  w a s  2 4 . 9  p e r c e n t .

5 .  Pet i t ioner  incur : r :ed  l -osses  f  ro rn  f  i  Im le f t  fo r  p r :ocess ing  wh ich  was

neve l :  p icked up  by  iLs  t - -us toners .  Losses  cons t i tuLed 5  r re rcen l  o f  i t s  f i lm

p r : o c e s s i n g  c o s t s .

6. In order to nraintain rninimurn purchase reqr"r i^rements by perfure an6

cosnet ic  ma[u fac turers ,  pe t i t ioner  reso ld  a  por t i< ln  o f  the  purchases  to  " jobbers , ' .

Invo ices  fo r  per fu rnes  and cosmet ics  toLa l ing  $6 ,L45,61  were  submi t ted  to  show

r e s a l e  t o  " j o b b e r s "  a t  c o s t .  N o  r e s a l e  c e r t i f l c a t e s ,  h o w e v e r ,  w e r e  s u b m i t t e d

to  show tha t  these sa les  were  no t .  l -axa i : le .
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7 .  Pet i t ioner  sus ta ine< l  losses  t i r rough p i l fe rage and breakage o f  sundry

iLems,  per fumes and cosmet ics ,  f i lm,  candy  and tobacco.  Such losses  were

i n c u r r e d  a t  t h e  r a L e  o f  5  p e r c e n t  o f  p u r c h a s e s .

8 .  PeL i t ioner  con lended tha t  the  se l l ing  pr ices  o f  candy  and f i lm process ing

were  d iscounted  by  20  percent  f rom se l l ing  pr ices  used by  the  Aud i t .  D iv is ion  in

i ts  markup tes ts .  They  a lso  contended tha t  the  markup on  c igare t tes  was on ly  2

percent.  No evidence was submitted to show thal the sel l ing pr ices used by the

Audit  Divis ion were not correcL nor was there anv evidence to show Lhat other

records  were  ava i labLe fo r  aud i t .

9 .  Pet i t ioner  S t .ephen D.  Greenf ie ld  res igned h is  pos iL ion  as  Lreasurer  o f

C iv ic  Center  Pharmacy,  Inc .  on  Harch  B,  1976.  No ev idence l ras  submi t ted  to

show tha t  he  was no t  a  respons ib le  o f f i cer  p r io r  to  h is  res ignat ion .

CONCTUSIONS OF LAW

A.  That  Lhe Aud i t  D iv is ion  d id  no t  g ive  proper :  cons idera t ion  to  lear le r

i l e m s  s o l d  i i t  L h e  r e s u l t  o f  i t s  n a r k u p  t e s l  o n  s u n d r y  i L e m s .  T h e  m a r k u p

a p p l i e d  t o  s u n d r i , e s  i s  r e d u c e d  L o  2 4 . 9  p e r c e n t  p u r s u a n L  t o  F i n d i n g  o f  f ' a c t  " 4 " .

T h e  a u d i t  a l s o  f a i l e d  t o  c o n s i d e r  t h a t  5  p e r c e n t  o f  p e t i t i o n e r ' s  p u r c h a s e s  w e r e

n o t '  s o l . d  d u e  t o  p i l f e r a g e ,  b r e a k a g e  a n d  o t h e r  f a c t o r s  a s  i l d i c a t e d  i n  F i n d i n g s

o f  I ' a c t  " 5 r ' a n d  t r 7 t t .  T h e  a u r o u n t  o f  p u r c h a s e s  s o l d  a t  r e t a i l  a r e  t h e r e b v

reduced 5  per :cent  to  : :e f i -ec t  the  occur rence o f  such losses .

B .  T h a t  t h e  s a l e s  o f  p e r f u m e  a n d  c o s n e t i c s  m a c l e  b y  p e t i t i o n e r  t o  " j o b b e r s "

were  sa l ,es  sub jec t  to  the  tax  in  the  absence o f  any  resa le  cer t . i f i ca tes  as

prov ided by  sec t ion  1132(a)  o f  the  Tax  Law.  Purchases  o f  per fume and cosmet ics

amount ing  to  $5 ,145.61  were  noL narked up  to  re ta i l  bu t  ra t .her  were  so ld  a t

c o s t .  A c r : o r d i n g l y ,  L h e  p u r c h a s e s  m a r k e d - u p  o n  a u d i t  a r e  t o  b e  a d j u s t e d  t o

r e f l e c t  t h i s  t r a n s a c t i o n .
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C.  That  except  as  no ted  in  Conc lus j .ons  "A"  and "B ' r  above,  the  aud i t

per fo rmei l  on  in fo rmat ion  ava i lab le  was proper  and in  accordance w i th  the

prov is ic i r rs  o f  sec t ion  1138 (a )  o f  the  Tax  Law.

D.  That  S tephen I l .  Greenf ie ld  was a  person requ i red  Lo  co l lec t  tax  w i th in

the nneaning and inLent of sect ion 1131(f)  of  the Tax Law through March B, 1976

ar id ,  there fore ,  l iab le  fo r  the  tax  under  the  prov is ions  o f  sec t ion  1133(a)  o f

t"he Tax l ,aw t ,hrough said date.

E .  Tha l -  the  Aud i t  D iv is ion  is  hereby  d i rec t .ed  to  mod i fy  the  no t ices  o f

deLerminat ion and demand for payment of sales and use t ,axes due issued on

I "ebruary  14 ,  1978 aga ins t .  C iv ic  center  Phar rnacy ,  rnc . ,  Joe l  E .  Be l le  and

Stephen D.  Greenf ie t r -d ,  ind iv idua l l y  and as  o f , f i cers  iu  accordance w i th  Conc lus ions

"A"  and "8"  above;  and tha t  the  Aud i t  l J iv is ion  is  d i recLed to  fu r ther  mod i fy

the  Not ice  issued to  S t -eprhen D.  Greenf ie ld  in  accordance w i . th  Conc l .us ion  "D"

above.  T i raL '  excep l *  as  so  gran ted ,  the  peL i t ions  are  in  a l l  o ther  respec ts

dcr: icr l  .

DATEil:
n  r ' i ' ; "  n

UU I [J

AJ.bany,

!i 1$81
New York STA'II TAX CO}il.lTSSION

ISSIONEII
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,o-ru (e/76) Sta te  o f  New York  -  Depa r tmen t .  o f  Taxa t i on  and  F inance

Tax  Appea l s  Bu reau

RNQUEST FOR BETTER ADDRESS

C\ )
Reques ted  by

I
\

f i n d  m o s t  r e c e n t  a d d r e s s  o f xpaye r  desc r i bed return to person named above.

Date of  Request

7-6 l'/
urTiCh Appc+k lurnu

Rocm lOT . Bldg. it9
Sta?o Carnprr
Af$any. Now Yort lz2f 7

?r+ Q./ rn a c / -

D a t e  o f  P e t i t i o n

'/l c

e

/ft/ ,4,^-
'oto4

Resu l r s  o f  sea rch  bv  F i l es

e ,,t ''
f \ -/--.2

S/^

fi" s l7 n, '/'r
//-{76

a d d r e s s :

O t h e r :

Da te  o f  Sea rch

/o-2? . t /

PERMANENT RECORD

FOR INSERTIoN IN TAxpAyIR'S FOLDER


