
STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

The Es ta te  o f  Frank  J .  C i la r
dlb/ a Electronic Discount

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Sales & Use Tax
under Art ic le 28 & 29 of the Tax Law for the
Per iods  6 l  I /70-77  /30175 .

AFFIDAVIT OF MAIIING

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 5th day of June, 1981, he served the within not ice of Decision by mai l  upon

The Estate of Frank J. Ci lar,  dlbla Electronic Discount,  the pet i t ioner in
the within proceeding, by enclosing a true copy thereof in a securely sealed
postpa id  wrapper  addressed as  fo l lows:

The Estate of Frank J. Ci lar
d/b/ a Electronic Discount
c lo  Car lo  M.  Per fe t to ,  Executor
605 Ridge Rd.
lackawanna, NY I42IB

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent further says that the said
herein and that Lhe address set forth on said
o f  the  pe t i t ioner .

addressee is the pet i t ioner
wrapper is the last known address

Sworn to before me this
5 th  day  o f  June,  1981.



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

June 5 ,  1981

The Estate of Frank J. Ci lar
d/b/ a Electronic Discount
c/o Carlo M. Perfetto,  Executor
605 Ridge Rd.
Lackawanna, NY 74278

To the Executor:

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative
Pursuant to sect ion(s) 1138 & 1243 of the Tax Law, any proceeding
review an advetse decision by the State Tax Commission can only be
under Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be
the Supreme Court of the State of New York, Albany County, within
the date of this not ice.

Inquiries concerning the computation of tax due or refund allowed
wi th  th is  dec is ion  mav be  addressed to :

Ieve l .
in court to

inst i tuted
commenced in

4 months from

in accordance

NYS Dept. Taxation and Finance
Deputy Comnissioner and Counsel
Albany, New York 72227
Phone / f  (518) 4s7-6240

Very truly yours,

STATE TAX COMMISSION

Peti t ioner t  s Representat ive

Taxing Bureau's Representat ive



STATE OF NEW YORK

STATE TAX COUMISSION

In the Matter of the Petition

of

THE ESTATE OT']'RANK J. CIIAR
D/B/ A ETECTRONIC DISCOTTNT

for Revision of a Determination or for
Refund of Sales and Use Taxes under
Articles 28 and 29 of the Tax Law for the
Period June 1, 1970 through November 30,
1 9 7 5 .

DECISION

Peti t ioner,  The Estate of Frank J. Ci lar d/b/a Electronic Discount,  c lo

Carlo l l .  Perfetto,  Executor,  605 Ridge Road, Lackawanna, New York 14218, f i led

a petition for revision of a deternination or for refund of sales and use

taxes under Articles 28 and 29 of the Tax Law for the period June 1, 1970

through Novenber 30, 1975 (File No. 74464).

A small claims heariog was held before Arthur Johnson, Hearing Officer,

at the offices of the State Tax Comnission, 65 Court Street, Buffalo, New

York, on November 18, 1980 at 1:15 P.M. Pet i t ioner appeared by Carlo M.

Perfetto,  Esq.,  Executor.  The Audit  Divis ion appeared by Ral-ph J. Vecchio,

Esq. (Patr ic ia Brunbaugh, Esq.,  of  counsel) .

I. lrlhether the Audit Division properly determined additional sales taxes

due based on an examinat ion of pet i t ionerrs avai lable books and records.

II. I.Jhether the Audit Division tinely issued an asseEsnent of sales taxes

for the period June 1, 1970 through November 30, 1975.

rINDINGS OF FACT

1. Petit ioner, Frank J. Cilar dlb/a Electronic Discount, was engaged in

the sales and service of televisions.
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2- 0n March 10, 1976, as the result of an audit,  the Audit Division

issued a Notice of Deternination and Demand for Palment of Sales and Use Taxes

Due against Frank Cilar d/bla Electronic Di-scount for the period June 1, 1970

through November 30, 1975 for taxes due of $221628.99, plus penalty and interest

o f  $9 ,401 .81 ,  f o r  a  to ta l  o f  $32 ,030 .80 .

3. 0n audit, the Audit Division examined sales invoices for 1974 and

found that such sales were reported on sales tax returns filed for that year.

The Division also verified tbat the reported nontaxable sales were correct.

However, the auditor determined tbat gross sales reported on schedule C of

Federal income tax returns filed for the years 1973, 1974 and 1975 exceeded

the gross sales reported on sales tax returns filed for corresponding periods

by $192,191.00 or an underreport ing factor of 248 percent. This percentage

was used to determine unreported gross sales of $158 1222.00 for the period

June 1, 1970 through Novenber 30, 1972. Tax was asserted on the $3501411.00

total unreported sales.

4. Petitioner argued that the excess gross sales reported on its Federal

returus represented wholesale sales to other television dealers and rental

income from an apartnent building. However, petitioner did not introduce any

documentary evidence to support this argunent. Petitioner further argued that

at the time the notice was issued, the period June 1, 1970 through November 30,

1972 was barred by the statute of limitations and that the periods thereafter

are now also barred since the taxes were not finally or irrevocably fixed and

there have been no further proceedings by the tax conmission to recover such

taxes.

5. The books and records made available to the Audit Division were

insufficient to deternine the exact amount of petitioner's taxable sa1es.



6. Petit ioner

abatement of penalty
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failed to establish that reasonable cause exists for the

and interest.

coNctusl0Ns oF tAt{

A. ThaL since petitioner did not maintain adequate books and records,

the Audit Division properly deternined petitioner's gross sales from such

information as l ras avai lable, pursuant to sect ion 1138(a) of the Tax law.

That petitioner failed to sustain the burden of proving that the additional

gross sales deternined by the Audit Division as set forth in Finding of Fact

tt3tt were income from the rental of real estate or not taxable in accordance

with the meaning and intent of section 1132(c) of the Tax Law.

B. That section 1147(b) of the Tax Law provides that except in the case

of a willfully false or fraudulent return with intent to evade the tax, no

assessment of additional tax shall be nade after the expiration of more than

three years from the date of the fil ing of a return.

That petitioner timely filecl and paid sales tax returns for the

period at issue. Therefore, the notice referred to in 3'inding of Fact rr2'l

issued March 10, 7976, is beyond the three year statute with respect to period

June 1, 1970 through Novenber 30, 1972, and thus Lhe additional taxes deternined

for said period of $9,175.62 are barred by the Sales Tax Law. I lowever,  for

the period Decenber 1, 1972 through November 30, 1975, the additional taxes

were timely assessed by the Audit Division in accordance with the provisions

of sect ion 1147(b) of the Tax Law.

C. That the pet i t ion of The Estate of Frank J. Ci lar d/b/a Electronic

Discouat is granted to the extent that the additional sales taxes due are

reduced to $131453.37 so as to conform with Conclusion of Law frBfr l  that the

Audit Division is hereby directed to nodify the Notice of Determination and
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Denand for Pa5rment of Sales and Use Taxes Due issued March

except as so granted, the petit ion is in al l  other respects

10,  1976;  and that ,

denied.

DAIED: Albany, New York

JUN 5 1981
cout{IssIoIiI


