
STATE OF NEW YORK
STATE TAX COMMISSION

the Matter of  the Pet i t ion
of

Victor & Jacquel ine Cast ine
d/b/a Lakeview Snack

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Sales & Use Tax
under Art ic le 28 & 29 of the Tax Law for the
P e r i o d  3 / 7 1 7 4  -  2 . / 2 8 / 7 7 .

That deponent further says
herein and that the address set
o f  the  pe t i t ioner .

Sworn to before me this
5 th  day  o f  June,  1981.

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of T4xat ion and Finance, over 18 years of age, and that on
the 5th day of June, 1981, he served the within not ice of Decision by nai l  upon
Victor & Jacquel ine Cast ine, d/b/a Lakeview Snack, the pet i t ioner in the
within proceedinS, by enclosing a true copy thereof in a securely sealed
postpa id  wrapper  addressed as  fo l lows:

Victor & Jacquel ine Cast ine
d/b/ a Lakeview Snack
R . F . D .  B o x  2 4 2
Champlain, NY I29I9

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service wiLhin the State of New York.

AFFIDAVIT OF MAII,ING

that the said addressee is the pet i t ioner
forth on said wrapper is the last known address



STATE OF NEW YORK
STATE TAX CO},IMISSION

In the Matter of the Petition
o f

Victor & Jacqueline Castine
d/b/a lakeview Snack

for Redetermi-nat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Sales & Use Tax
under Art ic le 28 & 29 of the Tax Law for the
P e r i o d  3 / 1 / 7 4  -  2 / 2 8 / 7 7 .

That deponent further says that the said addressee is
of the pet i t ioner herein and that the address set forth on
Iast known address of the representat ive of the pet i t i .oner.

Sworn to before me this
5 th  day  o f  June,  1981.

AFFIDAVIT OF MAILING

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 5th day of June, 1981, he served the within not ice of Decision by mai l  upon
Eugene J. Steiner the representat ive of the pet i t ioner in the within
proceeding, bY enclosing a true copy thereof in a securely sealed postpaid
wrapper  addressed as  fo l lows:

Mr .  Eugene J .  S te iner
Steiner & Steiner
90  Sta te  S t .
Albany, NY 12207

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

the representative
said wrapper is the



STATE OF NEW YORK
STATE TAX COMMISSTON

ALBANY,  NEW YORK 12227

June 5 ,  1981

Victor & Jacqueline Castine
d/b/a Lakeview Snack
R . F . D .  B o x  2 4 2
Champlain, NY 12979

Dear  Mr .  &  Mrs .  Cas t ine :

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at Lhe administrative level.
Pursuant to sect ion(s) 1138 & 1243 of the Tax Law, any proceeding in court  to
review an adverse decision by the State Tax Commission can only be inst i tuted
under Art . ic le 78 of the Civi l  Pract. ice laws and Rules, and nust be commenced in
the Supreme Court of the State of New York, A1bany County, within 4 months from
the date of this not ice

Inquiries concerning the compuLation of tax due or refund allowed in accordance
wi th  th is  dec is ion  mav be  addressed to :

NYS Dept.  Taxat ion and Finance
Deputy Commissioner and Counsel
Albany, New York 72227
Phone # (518) 457-6240

Very truly yours,

STATE TAX COMI{ISSION

Peti t ioner '  s Representat ive
Eugene J. Steiner
Steiner & Steiner
90  Sta te  S t .
Albany, NY 12207
Taxing Bureau's Representat ive



STATE OF NEW YORK

STATE TAX COIIMISSION

In the Matter of the Petit ion

o f

VICTOR CASTINE and JACQIIEIINE CASTINE
dlbla IAKEVIEW SNACK

for Revision of a Determinat ion or for Refund
of Sales and Use Taxes under Articles 28 and 29
of the Tax law for the Period l larch 1, lg74
through February 28, 1977.

DECISION

Petit ioners, Victor Castine and Jacqueline Castine d/b/a Lakeview Snack,

R.F.D. Box 242, Champlain, New York L29L9, f i led a petit ion for revision of a

determination or for refund of sales and use taxes under Articles 28 and 29 of

the Tax traw for the period March 1, L974 through February 28,'J.977 (Fi le No.

20342).

A small claims heariog was held before Arthur Johnson, Hearing Officer, at

the off ices of the State Tax Commission, Building 9, State Campus, Albany, New

Yorkr on January 6, 1981 at 1:15 P.M. Petit . ioners appeared by Eugene Steiner,

Esq. The Audit Division appeared by Ralph J. Vecchio, Esq. (Harry Kadish,

Esq . ,  o f  counse l ) .

ISSUE

lrihether the audit procedures used by the Audit Division to determine

addit ional taxable sales and taxes due were proper.

FINDINGS OF FACT

1. Pet i t ioners, Victor Cast ine and Jacquel ine Cast ine d/b/a Lakeview

Snack operated a bar locat,ed in Charnplain, New York.

2. 0n June 15, 1977, as the result  of  an audit ,  the Audit  Divis ion issued

a Notice of Determination and Demand for Payment of Sales and Use Taxes Due
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against petit ioners covering the period March 1, \974 througb February 28, 7977

for  taxes due of  $9,881.53,  p lus penal ty  and in terest  o f  $3,682.86,  for  a  to ta l

o f  $1 .3 ,564 .39  .

3. 0n audit,  the Audit. Division found that petit ioners' purchases of

l iquor, beer and wine for 1975 and 1976 were $56r2L7.39 and sales reported on

sales tax returns for the same period were $29r3L9.25. Consequently, a narkup

test was performed for liquor, beer and wine using purchases for the months of

March 1977 ard April 1977, which revealed a weighted average markup of 93.6

percent. The liquor markup lras computed using a 2 ounce serving of liquor for

all brands and tyTres of drinks. The weighted average markup was applied to

applicable purchases for the period September 1, 1974 tbrough August 31, 1976

to arrive at audited l iquor, beer and wine sales of $101 1872.32. Petit iooers

reported sales of $28r112.00 for the same period or an underreport ing factor of

362.4 percent. This percentage was applied to reported sales for the entire

audit period to determine total audited l iquor, beer and wine sales of $1591061.54.

The Audit Division also determined that petitioners failed to report sales

of  soda,  potato ch ips,  peanuts,  e tc . ,  to ta l ing $151757.30 for  the per iod under

audit. This amount was combined with the audited liquor, beer and wine sales

to arrive at total sales of $1741818.84 and tax due thereon of $721237.32.

Petit ioner paid sales taxes of $2,355.79 leaving addit ional taxes due of

$91881.53. (The audit ref lects unpaid sales tax of $213.71 reported on the

return filed for the period ending August 31, 1975 antl returns not filed for

the periods ending November 30, 1976 and February 28, 1971,)

4. Petitioners contended that liquor drinks were served in an eigbt ounce

glass and contained between three and four ounces of liquor.
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5. At the hearing, petitioners introduced cash receipts and disbursenent

jouroals for the years 1974, 1975 and 1976 and argued that tbe sales recotded

therein reflect the actual sales of the business aqd as such, preclude the

Audit Division from using the audit procedures described herein above.

Said records iudicated that during the period at issue, petitioners

deducted from gross receipts certain sales of $f61605.15, wbich were considered

nontaxable. The records also showed that petitioners sold drinks for less than

cos t .

6. The books and records maintained by petit.ioCI.ers were insufficient for

the Audit Division to deternioe the exact amount of taxable eales and sales tax

l iabi l i ty.

7. Petitioners offered no substantial evidence to show that the Audit

Divisioa's determinati.on was incorrect.

8. Petit ioners' fai led to establish that reasonable cause existed for the

cancellation of penalty and interest.

coNclusloNs 0r rAI1'

A. That the audit procedures described in Finding of Fact "3" are geoerally

accepted procedures established by the Audit Divieioa and are used to verify

the accuracy of books and records. That such procedures disclosed that petitioaers'

books and records and sales tax returns filed were insufficient.

B. That since petitiooersr books and records were insufficient, the audit

procedures and tests adopted by the Audit Division to deternine petitiooers

taxable sales and taxes due were proper pursuant to section 1138(a) of the Tax

Lav, Matter of Chartair, Inc. v. State Tax Conrnission, 65 AD2d 44 and that

petitioners have failed to sustain the burden of showing error, l{attqr of Manny

Convissar v. State Tax Commission, 69 ADZi 929.



D. That the petition of Victor Castine and Jacqueline

Lakeview Snack is denied and the Notice of Determination and

of Sales and Use Taxes Due issued June 15, 1977 is sustained

DATED: Albany, l{ew York

JUN 5 1981

Castine d/b/a

Denand for Paynent

'ATE TAX COUIfISSION


