
STATE 0F NEll YORK
STATE TAX COMMISSION

In the Matter of the Petit.ion

o f

Canaan Lake Del icatessen, Inc

AFFIDAVIT OF I'IAIIING

for Redetermination of a Deficiency or a Revision

of a Determination or a Refund of

Sales & Use Tax

under Article 28 & 29 of the Tax Law

for  the  Per iod  6 / t l t t ,  -  5 /3L /77 .

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxation and Finance, over 18 years of age, and that on the

23rd day of January, 1981, he served the within not ice of Decision by mai l  upon

Canaan Lake Del icatessen, Inc, the pet i t ioner in the within proceeding, by

enclosing a true copy thereof in a securely sealed postpaid wrapper addressed as

fo l lows:

Canaan Lake Delicatessen, Inc
c/o R. Kl-ein
183 OhIs st .
No. Patchogrue, NY 1r.772

and by deposit ing same enclosed in a postpaid

(post of f ice or off ic ial  depository) under the

United States Postal Service within the State

That deponent further says that the said

and that the address set forth on said hrrapper

pet i t ioner.

Sworn to before me this

23rd day of January, 1981.

properly addressed wrapper in a

exclusive care and custody of the

of New York.

addressee is

is the last

the petitioner herein

known address op'+je
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STATE OF NBW YORK
STATE TAX COMMISSION

fn the Matter of the Pet i t ion

o f

Canaan Lake Del icaLessen, Inc

AFFIDAVIT OF MAIIING

for Redeterminat ion of a Def ic iency or a Revision

of a Determinat.ion or a Refund of

Sa1es & Use Tax

under Art . ic le 28 & 29 of the Tax Law

for  the  Per iod  6 / t l l+  -  5 /31 /77 .

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Fi.nance, over 18 years of age, and that on the

23rd day of January, 1981, he served the within not ice of Decision by mai l  upon

David Klein, CPA the representat ive of the pet i t ioner in the within proceeding,

by enclosing a true copy thereof in a securely sealed postpaid wrapper addressed

as fo l lows:

Mr .  Dav id  K le in ,  CpA
474 New York Ave.
Huntington, Ny 1,1743

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a

(post of f ice or off ic ial  depository) under the exclusive care and custody of the

United States Postal  Service within the State of New york.

That deponent further says that the said addressee is the representat ive of

the pet i t ioner herein and that the address set forth on said hrrapper is the last

known address of the representat ive of the pet i t ioner.

Sworn to before me this

23rd  day  o f  January ,  1981.

t
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STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

January  23 ,  1981

Canaan Lake De l ica tessen.  Inc
c /o  R.  K le in
183 Oh ls  S t .
No. Patchogue, NY 1L772

Gentlemen:

Please t .ake not i-ce of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 1138 & 1243 of the Tax Lawr any proceeding in court  to
review an adverse decision by the State Tax Commission can only be inst i tuted
under Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced
in the Supreme Court of the State of New York, Albany County, within 4 months
from the date of this not ice.

Inquiries concerning the computation of tax due or refund allowed in
accordance w i th  th is  dec is ion  may be  addressed to :

NYS Dept .  Taxat ion  and F inance
Deputy  Commiss ioner  and Counse l
A l b a n y ,  N e w  Y o r k  1 2 2 2 7
Phone # (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

cc:  Pet i t ioner 's  Representa t ive
David Klein, CPA
474 New York Ave.
Huntington, NY 11743
Taxing Bureau's Representat ive



STATE OF NE}[ YORK

STATE TAX COI,IMTSSTON

In the Matter of tLre petition :

of

CAI{AAN IAKE DF,LICATESSN, IlrIC. : DKISION

for Revision of a Determination or for :
Refund of Sales ard Use Taxes urder
Articles 28 ad 29 of tlre Tax Iaw for :
the period June I, 1974 tlrough l4ay 31,
1977 .

Petitioner, canaan r,ake Delicatessen, rnc., c/o R. Klein, l-83 ohls

Street, No. Patchrogue, New York 11772, filed a petitj-on fon renrisj-on of a

deterrnir:,ation or for refurd of sales ard use taxes urder Articles 2g altr, 29 of

the Tax law for the period June 1, 1974 through lrby 3r, :1977 (File 1ilc. 22gLg).

A srnall clairns hearing was held before Judy M. Clark, Hearing officer,

at the offj-ces of t-tre State Tax @nmission, T\rso lltrrrld Ttade Center, Nerrr york,

New York, on lvlarch 18' i-980 at l-0:45 A.M. Petitioner appeared by David Klej-n,

CPA. TLre Audit Division appeared by Ralph J. vecchio, Esq. (Aliza Schwadron,

Esq., of counsel) .

ISSUE

!{hether t}re results of a field ar:dit perforned by ttre Audit Division

using a rnarkup of pr:rchases methpd properly reflected petitioner's taxable

sa1es.

FIND]NCS OF FACT

1' or June L2t 1978, the Audit Division issued a }Jotice of Determination

ard Dernanl for Palzment of sales ard use Ta><es Dre against canaan rake Delicatessen,

Inc' for tlre period June 1, 1974 through l4ay 3I, \g77 in tLre anpunt of 96 ,632.15

ta<' plus minimum J-nterest, as a resurt of a field audit.
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2. Petitioner ocecuted a consent o<terdilg ttre period of linultation for

assesgrent to Septerber 20, 1978.

3. Petitionen's books ard records were insufficient for ttre verification

of ttre eract anu:nt of its t:xable sales; ttrenefore, tlre Audit. Division penforned

a nrarkup test of petitionerfs purchases. Based on a test period of July ard

August, 1976 ard Febnrarlz, 1-977 | Ltre Audit Division determined tLrat 36.96

percent of petitioner's pr:rchases were taxable wlren resold. It fi:rbtrer segregated

ttre taxable pr-rrchases into categories ard applied ttre follcrring rnarJcrps (Ttrc

nnrkrps were based on cr:rrerrt pr:rckrase irnzoices ard sellirrg prices in effecb

on Angust 9, L977)z

IARKTJP PERCET{I

Beer
Sod.a
Cigarettes
Candy & Ttobacse
Miscellaneous

43.4
55 .  3
81 .5
40 .0
49.6

Upon application of ttre appropriate nrarl<rps to tlre tacable purchases'

ttre Andit, Division determined ta<ab1e sales in ttre anpunt of $248,364.00.

An obsenration test of prepared foods sold was nnde by the Audit Division

on Atrgrust 9, 1977 ard consolidated wittr tests nrade by petitionerrs accountant

on July L3t 1976 ard November 24, L976. Sales of prepared food were deterrnined

to be 2.72 percent of gross sales ard resulted j:r taxable pnepared food sales

of $16,195.00 for the audit period.

Petitioner reported tarable sales of $1701414.00 on its sales ard use

ta:< returns filed for the period arrdited. Tfie Adit Division detennined

additiornl taxable sales of $94,145.00 ard tax &.re ttrereon of $6,590.f5. A

use ta>< assessed on fixed assets of $42.00 inchrded in tlre assessnent is not

at issue.
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4. At a pre-assesgrent conferene, reduction in additional tax due of

$894.00 was offered by tte Audit Division giving recognition to reduced sellirg

prices on beer, soda and cigarettes. This reduction, Lr$6rer, was not nrade to

the audit fj:dings ard, tterefore, rernaj::s in crcntrorzersy.

5. Petitioner ar$red that the selling prices used in tlre nrarla:p test

perfonred on August 9 | L977 were rpt representative of ttre entire audit

period. He contended that specj-als on beer ard soda are offered during fall

to sSring nucnths. He tlrerefore reasoned ttrat if tlre specials were inc}rded in

the marJop test, the result nt marktp pencentage r,,oul-d be lorller.

Testinony was given by one of petitionents regiular crrstcners tiat

ttte store always has at least one itenr on special. Petitionen sr:lnr-i.bted an

affidavit showing reduced selling prices offered during prior periods. Ihe

testirnony and affidavit were general ard rrot onclusive in strorring to wh,at

exbent the audit restrlts wcnrld be affected,

6. Petitionerrs merchardise is displayed fon self senrice. Dlrjrg fte

period in issue, tlre petitioner sustained losses attributable to pilferage

equal to one percent of purchases.

coDlcriusroNs oF tAt{

A. That the Atrdit Division did rpt give proper oonsjdenation in ttre

rnarlop test to reduced. sellirrg pries offened durirrg ottren nonttrs ix the audit

period. That tlre additional tax due assessed is reduced by $Aga.00 to reflest

the occurrence of these reduced prices as crrrqruted by the ArJdit Division in

Firding of Fact "4".

B. fhat the arnrunt of petitionerr s trurchases nrarked up on audit is

reduced by I percent to allovs fon pilferage sustained in the hrsiness operation.

C. Th,at o<ceprt, as noted in Conclusions I'Arr anld "Et" above, the ar-ldit

perforned by ttre Alrdit Division was proper ard in accordance wittr the trxcnrisions

of section 1138 (a) of the Ta< Law.
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D. Tlrat the Audit Dj-vision is djrected to rnrdify acaordingly ttre tibtice

of Determination ard Dennrd. for Palznent of Sales ard use Taxes Due issued

June 12, L978; tLr,at such tax due shalI be togettrer with interest at tlre minimm

statrrtory rate; ard ttrat, except as so grantsd,. tJre petition of Canaan Iake

Delicatessen, Inc. is in all ottrer

DATED: Albanyl New York

JAN 2 5 1981

lno H .L
CCI,IMISSIONER


