
STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

Burst iner Supermarket,  Inc.

Atr'FIDAVIT OF MAITING

for Redeterminat ion of a Def ic iency or a Revision

of a Determinat ion or a Refund of

Sa les  & Use Tax

under Art ic le 28 & 29 of the Tax Law

f o r  t h e  P e r i o d  3 1 1 / 7 5 - 2 / 2 8 / 7 7 .

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

9th day of January, 1981, he served the within not ice of Decision by mai l  upon

Burst iner Supermarket,  Inc.,  the pet i t ioner in the within proceeding, by

enclosing a true copy thereof in a securely sealed postpaid wrapper addressed as

fo l lows:

Burst iner Supermarket,  Inc.
c/o Solomon Burst iner
1 7  P r i s c i l l a  A v e .
Yonkers ,  NY 10710

and by deposi t ing same enclosed in a postpaid

(post  of f ice or  of f ic ia l  deposi tory)  under the

Uni ted States Posta l  Serv ice wi th in the State

That deponent further says that the said

and that  the address set  for th on said wrapper

pe t i t i one r .

properly addressed wrapper in a

exclusive care and custody of the

of New York.

addressee is

is  the  las t

the pet i t ioner herein

kgown address of the

'/ 't /'--)/ . /
, / /

Sworn to

9th day

before me

of  January,

th is

1 9 8 1 .



STATE OF NEI4I Y0RK
STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

Burst iner Supermarket,  Inc.

for Redeterminat ion of a Def ic iency or a Revision

of a Determinat ion or a Refund of

Sa les  & Use Tax

under Art ic le 28 & 29 of the Tax Law

for  the  Per iod  317/75-2 /28 / t t .

AT'FIDAVIT OF MAILING

State of  New York

County of Albany

Jay Vredenburg,  being duly sworn,  deposes and says that  he is  an employee

of  the Department  of  Taxat ion and Finance,  over  18 years of  age,  and that  on the

9th day of  January,  1981,  he served the wi th in not ice of  Decis ion by mai l  upon

Bernard Resnick the representat ive of  the pet i t ioner  in  the wi th in proceeding,

by enclos ing a t rue copy thereof  in  a securely  sealed postpaid wrapper addressed

as  fo l l ows :

Mr. Bernard Resnick
26 Cour t  St .
Brooklyn, NY LL242

and by deposi t ing same enclosed in a postpaid proper ly  addressed wrapper in  a

(post  of f ice or  of f ic ia l  deposi tory)  under the exclus ive care and custody of  the

Uni ted States Posta l  Serv ice wi th in the State of  New York.

That  deponent  fur ther  says that  the said addressee is  the representat ive of

Sworn to before me th is

9th day of  January,  1981



STATE OF  NEW YORK
ST,ATE TAX COMMISSION

ALBANY,  NEW YORK 12227

January  9 ,  1981

Burst iner Supermarket,  Inc.
clo Solomon Burst iner
L7  Pr isc i l la  Ave.
Yonkers, NY 10710

Gentlemen:

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the adninistrative level.
Pursuant to sect ion(s) 1138 & 1243 of the Tax Law, any proceeding in court  to
review an adverse decision by the State Tax Commission can only be inst i tuted
under Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced
in the Supreme Court of the State of New York, A1bany County, within 4 months
from the date of this not ice.

Inquiries concerning the computation of 1-ax due or refund allowed in
accordance wi th th is  decis ion may be addressed to:

NYS Dept .  Taxat ion and Finance
Deputy Commiss ioner  and Counsel
Albany,  New York 12227
Phone # (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

cc:  Pet i t ioner 's  Representa t ive
Bernard Resnick
26 Cour t  S t .
Brooklyn, NY LL242
Taxing Bureau's Representat ive
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STATE OF NEW YORK

STATE TAX CCI4MISSION

Tn tlre Matter of tfte Petition

of

BI.]RSTINER STJPEFMARKHT, II$C.

for Revision of a Determination or for
Refi;rd of Sales and Use Ta.es under
arEicles 28 and 29 of the Ta< law for the
Period l4arch L, L975 through Febnuarlz 28'
1977.

DECISION

petitioner, Burstiner Sutrnrnrarket, Inc. , c/o Solqnon Br:rstinen' 17

Priscilla Avenue, Yonkers, New York 10710' filed a pet'ition for revision of a

determination or for refi:ryi of sales arxl use taxes under Articles 28 ard 29 of

the Ta< Law for the period March L, Lg75 tlrrough Febnuarlz 28, L977 (File lb'

23552).

A sralt claims hearing was held before Arthlr Johnson, Hearing Officer'

at ttre offices of the State Ta< Cqnnission, TVo vfrcrld T?ade Center, Nevrr York'

Ner,vYork, on JuIy 17, 1980 at 10:45 A.M. Petitioner appeared, by eernard Resnick,

Esq. Ttre Aqdit Oivision appeared by Ralph J. Vecch'io, EsQ. (franl< Levitt'

Esq., of oounsel).

ISSIJE

Whettrer the Audit, Division's estirnate of petitioner's taxable salesr

based on tJre results of a prior audit' was proper.

FINDITT{GS OF FASI

I. p1tri11g ttre period at issre, petitioner, Burstiner Supennarfcet, Inc.,

operat-ed a gD:ocery store located at 705 East G.rr Hill Road, Btron>(r New York'

petitioner discontinued business operations on or about l\4arch 22, L977 wtrcn a

fire destroyed Lhe prenises. Petitioner previously openated a similiar

knrsiness at 3548 WLrite Plains Foad rrrtil JarTr:ary 1, L972'



- 2 -

2. On Jr:ne 12, 1978, the Audit Division issued a Notice of Determination

and Dernand for Palrnent of Sales and Use Taces Dre against petitioner for the

period tr4arch L, L975 through Feburuaqz 28, L977 for ta:<es due of $6,793.28,

plus penalty and interest of $3,247.L4, for a total of $10,040.42. Said

Notice was issr.red as a res;lt, of petitioner's failtrre to produce books ard

records for audit.

3. Ttre Alrdit Division estimated the arn:nt of ta< due based on its

fi:rdings frcrn a prior aud.it of petitioner's books ard records for ttre period

Decernber 1, 1968 ttrrough Noveriber 30, 1971 at ttre l{krite Plains noad location.

Said audit disclosed that 19.5 percent of petitionen's gross were taxable

sales ard resulted in a ta< deficiencry of $2,860.04 viLrich was agreed to bY

petitioner. Therefore, the Altdit Division applied 19.5 percent to gross sales

of $L,627,82L.00 obtained frcrn sales ta>< returns filed for ttre peniod at j-sstre

to determine ta<able sales of $3L71424.00. Petitioner's retrnrbed taxable sales

of $2321508.00 was deducted frcrn ttris afiDunt, leaving additional taxable sales

of $9a,9L6.00 ard tax due ttrereon of $6,793.28.

4. Petitioner's business at tlre Gtn Hill Road location differed frcrn ttte

White Plains Road store in that it (Gtn Hill Road) sold a sulcstarrtial volume

of fresh nreat. Such sales amornted to approxirnately 25 pencent of giross

sales, whereas there were no neat sales at the prenriors location.

5. Petitioner's books ard reoords were kepL i-rr an office located i:r the

basernent of tLre store. Itre books and reoords \^iere destroyed vfien the bassrent

suffered o<tensive water danrage in the fjre and. tlrcreby were not available for

o<amirration by the Audit Division.

6. Petitioner acted in good faittr at, all times ard did rot willfirlly

attenPrt to eyade the til<.
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CONCTUSIONS OF I,ATV

A. Ttlat ttre Airdit Division in tlre absence of bmks and records pnoperly

determj:red petitioner's taxable sales frcnr suctr information as was available,

pursgarrt to section fl]8(a) of tlre Ta)< law. Horrever, ttre Aud.it livision

failed to give consideration to the clrange in petitioner's hrsjness operation

as set forth in finaing of Fact "4"i tl)erefore, tlre additional taxable sales

determined for the peniod l4arch I, Lg75 ttrrough Feburuary 28, 1977 r,vere j::rconect.

Ttrat petitioner's retrnrted tarable sales adequately reflect its actrra-L sales

ta< liability after giving considenation to neat sales.

B. that, ttre petition of Burstiner Supermarket., Inc. is granted ard tte

Notice of Deterrnination and. Dernand for Palrnent of Sales ard Use Tares Dtre

issrred Jr:ne 12 ' L978, is cancelled.

DATED: Albany, Nevr York

JAN 0 9 1981
Tru( @4MISSION

_ -


