
STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Burkhard  Bros . ,  Inc .  &  Car l ,  John & Rober t
Burkhard & Jermiah McRedmond, fnd. & as Off icers

AFFIDAVIT OF MAITING

for Redeterminat ion of a Def ic iency or a Revision
of a Determination or a Refund of
Sales & Use Tax
under Article 28 &, 29 of the Tax Law
f o r  t h e  P e r i o d  3 / 1 1 7 3  -  I L / 3 0 1 7 5 .

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the lst  day of May, 1981, he served the within not ice of Decision by mai l
upon Burkhard Bros.,  fnc. & CarI ,  John & Robert ,  Burkhard & Jermiah McRedmond,
Ind. & as Off icers, the pet i t ioner in the within proceeding, by enclosing a
true copy thereof in a securely sealed postpaid wrapper addressed as fol lows:

Burkhard  Bros . ,  Inc .  &  Car l ,  John & Rober t
Burkhard & Jermiah McRedmond, Ind. & as Off icers
203 Wavel St.
Syracuse, NY L3206

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal Service within the State of New York.

That deponent further says
herein and that the address set
of the pet i t ioner.

Sworn to before me this
ls t  day  o f  May,  1981.

that the said addressee is the pet i t ioner
forth on said wrapper is the last known address



STATE OT NEW YORK
STATE TAX COI'IMISSION

In the Matter of the Petitlon
o f

Burkhard Broe., Inc. & Carl, John & Robert
Burkhard & Jerniah McRedmond, Ind. & as Officers

for Redetermination of a Deficiency or a Revision
of a Determination or a Refund of
Sales & Use Tax
under Article 28 & 29 of the Tax Law
for  the Per iod 3/1173 -  1U30/75.

ATT'IDAVIT OF I{AIIING

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an enployee
of the Department of Taxation and Finance, over 18 years of age, and that on
the Lst day of May, 1981, he served the within notice of Decision by nail
upon tlichael Canestrano the represeotative of the petitioner in the within
proceedinS, bY enclosing a true copy thereof in a securely sealed postpaid
wrapper addressed as fol lows:

Mr. Michael Canestrano
1303 State Tower Bldg.
Syracuse, NY 13202

and by depositing same enclosed in a postpaid properly addressed wrapper in a
(poet office or official depository) uader the exclusive care and custody of
the United States Postal Service within the State of New York.

That deponent further says that the said addressee is the representative
of the petitioner herein and tbat the address set forth on said wrapper is the
last known address of the representative of the petitioner.

Sworn to before me this
Ls t  day  o f  May,  1981.



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY, NEW YORK 12227

M a y  L ,  1 9 8 1

Burkhard Bros.,  Inc. & Carl ,  John & Robert
Burkhard & Jermiah l{cRedmond, Ind. & as 0fficers
203 Wavel St.
Syracuse, NY 13206

Gentlemen:

Please take not ice of the Decision of the State Tax Courmission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 1138 & 1243 of the Tax Law, any proceeding in court  to
review an adverse decision by the SLate Tax Commission can only be instituted
under Article 78 of the Civil Practice Laws and Rules, and must be commenced in
the Supreme Court of the State of New York, A1bany County, within 4 months from
the date of this not ice.

Inquiries concerning the comput.ation of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
Deputy Commissioner and Counsel
Albany, New York 72227
Phone /l (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

Peti t ioner '  s Represent.at ive
Michael Canestrano
1303 State Tower Bldg.
Syracuse, NY 13202
Taxing Bureau' s Representative



STATE OF NEW YORK

STATE TAX COMMISSION

In the llatter of the Petition

of

BURKHARD BROS., INC. arrd
CARL L. BURKHARD, JOHN D. BURKHARD,

ROBEI{T T. BURKHARD aTd
JEFI4IAH I\bRED/XOND, INDWIDUALLY

AND A,S OFFICERS

for Revision of a Determilation or
for Refund of Sales and Use Ta><es
under Articles 28 ard 29 of tlre Ta<
Law for ttre Period l4arch L, 1973
through Novernber 30, 1975.

DECISION

Petitioners, E;rlchard Bros., Inc., Carl L. BrJrldmrd, John D. Burktrard'

Robert, T. Burlftard ard Jermiah R. I4cRednond | 203 Wavel Street, Slzracuse' Ner,tr

York 13206, filed a petition for revision of a determination or for refi.rd of

sales and use taxes under Articles 28 and 29 of the Ta< Law for ttre period

lGrch I, L973 through }bvernber 30, L975 (FiIe No. 15860).

A snalI claims hearing was held before Artfrur Johnson, Hearing Officer,

at the offices of the State Ta< Ccnmission, 333 East Washington Street' Slracuse,

New York, on l4ay L2, L980 at 1:I5 P.M. Petitioners appeared by Michael Canestrano,

Esq. The Audit, Division appeared by Ralph J. Vecchio, Ese. (Pau1 Lefekxzre'

Esq., of cor:nsel) .

ISSUES

I. Vikretlrer the Ar:dit Division propenly disallornrcd certaj:: nontaxable

sales retrnrbed by petitiorrer Errkhard Bros., Inc.

II. V'Threttrer the Audit, Division properly deterrnined petitionersr sales tax

liability for the period March I, l-973 through Novenrlcer 30, 1975 based on its

findings frcrn a three-nonth test period.

t-
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FINDINGS OF FACT

1. Petitioner, Burl<hard Bros., Inc. (herejnafter petitioner) , is engaged

j:r ttre sale of Souttr Bend tathes and lffsong presses. Additionally, petitioner

retrnirs ard rehrilds suctr machinerlr.

2. Or April 23, L976t as the rezuIt of an ar.:dit, ttre Ar:d.it Division

issued a lbtice of Deterrnination ard Denrard for Palznerrt of sales ard use Taxes

Dre against petitioner and Carl L. Burl<hard, John D. Burl<fiard, Robert T. Burkhard'

ard Jelrrliah R. I4cRe&nord, i-ndividr:ally and as officers, for ttre peniod l"trarch 1,

1973 through Novernber 30, 1975 for ta<es due of $19,686.43, plus penalty ard

interest of $7,009.51, for a total of $26,695.94.

3. O: ar:dit, the Audit Division oranuined sales irszoices for the period

March I, Lg75 ttrrough May 31, L975. Petitioner retrnrbed nonta<able sales of

$394,342.00 for said period of wtrich $36,962.15 r,,iere disallornred by the Audit

Division on the basis that an o<enption certificate was not on file or tlte

certificate issued was improper. Such sales represerrterd labor charges for

retrnirs to parbs and rnachinery ard rebuilding machinery fr:rnished to petitioner

by its custcners. Ttre Alrdit, Division aonputed a nrargin of error for the addi-

tional tacable sales determined for the various ta><ing jr:risdiebions in ttre

test period. Tkre error rates were applied to gross sales for ttre aud.it period

resulting i-n total additional taxable sales of $306,975'00 ard ta>( due thereon

o f  $ I9 ,686 .43 .

4. Itre petitioner's process consisted of stripping a rnachj:re to the

casting, checking all machine parts, replacing danaged parts witJl a new part or

restoring the origjnal part to a usable ord.ition, reassenbling ard relninting

tlte rnachine.

5. Petitioner had exonpt use certificates on file for marry of the sales

at issue. Ttre Audit Division accepted such certificates for parts or rnaterials

separately stated on petitioner's sales invoices.
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6. Fetitioner argued that rnachinery, upon ccnpletion of its rebuilding

process, constituted new machinery and was g.raranteed for one year. Fetitioner

furtlrcr argued that it was not under a duty to trn1ice ocenption certificates

issr:ed by its c'ustcrers and as such, arry ta<es due should be collecteit frcm ttre

custolrer.

7. Petitioner contended that tlre Audit Divisionrs use of a test period

to determine ta<es for the other period.s under audit was furproper.

8. Petitioner rnajntai:red ard prcnrided ttre Aldit Division ccnplete ard

adequate books and. records.

9. Reasonable cause e><isted for petitioner's failure to pay over the

ta<es at issue.

CO}qCT,USIONS OF IAW

A. Ttrat, the work perforned hpz petitioner on rnachinerlz ard parts furnisted

by cus@rers constitutd producing or fabnicating wi$Lin ttre reaning and irrtent

of section 1105 (c) (2) of the Ta< Law and senzici.ng or relniring tangible per-

sonal properEy purstrarrt to section 1105 (c) (3) of tlre Ta:< La\Ar ard, ttrerefore, is

subject to the imSnsition of sales ta><. l{atter of C,reat Iakes Color Printirrg

6rp., Ta< Cqrmission decision, June 27, 1980.

B. That section 1I32(c) of the Ta>c law provides, in part, that it shall

be pres.tned that all receipts for property or senrices.. .are srbjecE, to tax

until the contrary is established, and the h:rden of proving that arry receipt...

is not taxable shall be utrnn the person reqr:ired to collect ta:<. U:less a

vendor shall have taken frorn the pr:rctraser a cerEificate jl such form as tlre

tax ccnmission nny prescrjJce. ..to tl€ effect that ttre property was purchased

for resale or sorre use by reason of wtrictr the sale is o<enpt frcm ta< urder

sestion 1115. ViLrere zuch a cerb,ificate has been furnished to tlre verdor the

burden of prcxzJng that the receipt...is not ta<able shal1 be solely upon the

custqrer.
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llrat section 1115 of the Tar< Law does nct provide an ocenption for tle

senrices performed by petitioner on rnachinery ard parts furnished by its

custcners; therefore, petitioner erron@usly accepted ocenpt use centificates

in lieu of collecting sales ta:<. Accordingly, trntitioner is liable for tte

ta:<es irposed on such sales pr,rrsuarrt to section 1133 (a) of the Tar Law.

Petitioner also failed to sustain ttre hrrden of proof reqr:ired by section

1132 (c) of tlre Tax Law wittr req:ect to those sales for vtrich no e><erption

cerbificate was on file.

C. That, alttror.rgh ttrere is statutory autlrority for use of a test period

to determjne the annnurt of tax due, resort to strch nettrod of ccnputing tax

liability rmst be fourded upon an insufficienqg of recordkeepirg vlLrich nrakes it

virtually inpossiJcle to verify such liability ard orducb a corplete ar.ldit.

CharEair, Inc. v. State Ta:< Corrrission, 65 A.D. 2d 44, ALL N.Y.S. ?A 4L.

That petitioner majntained ccnrplete ard adeqr:ate books ard recrcrds front

which the Audit Division ould have determined the o<act atror:nt of ta< due on

disalloved nonta<abl-e sales. Acaord,ilgly, tlre tax due is reduced to tte

actual ta: found due for ttre period March L, L975 through l{ay 31' 1-975 of

$2 ,370 .39 .

D. That ttre penalty is abated and ttre interest shall be ccnputed at the

minfunnn statutory rate.

E. Ttlat the petition of Burlchard Bros., fnc. , CarL L. Errkhard, Robetrt T.

Burktnrd, John D. Burkhard ard Jermiah R. l'IcRe&nond, irdividually ard as

officers, is grarrted to the ocEent indicated in Corrclusions of Law t'grt an]

"D"; that the Alrdit Division is hereby directed to nndify t}re }{otice of Deter-

mjnation and Dernand for Palznent of Sales and Use Ta(es Drc issued April 23,
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L976; ard that, o<cept as so granted, the petition is i:r all ottrcr respects

denied.

DATED: Albarry, New York

MAY 0 1 1981


