
STATE OF NEW YORK
STATE TAX COMMISSION

In the Matt.er of the Petit.ion
o f

Burgess  Oi l  Corp .

AFFIDAVIT OF MAII.ING

for Redeterminat ion of a Def ic iency or a Revision
of a DeLerminat ion or a Refund of Sales & Use Tax
under Article 28 & 29 of the Tax law for the
P e r i o d  1 2 / r / 7 4  -  1 1 / 3 0 / 7 6 .

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an enployee
of the Department of Taxation and Finance, over 18 years of age, and that on
the 26th day of June, 1981, he served the within not ice of by mai l  upon
Burgess OiI  Corp.,  the pet i t ioner in the within proceeding, by enclosing a true
copy thereof in a securely sealed postpaid virapper addressed as fol lows:

Burgess  0 i1  Corp .
A l len  L .  Brady ,  Pres .
L e l a n d ' A v e . ,  F . 0 .  g o x  f Z 4
Ut ica ,  NY 13503

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent further says
herein and that the address set
of the pet i t ioner.

Sworn to before me this
26th day of June, 1981.

that the said addressee is the pet i t ioner
forth on said wrapper is the last known aqdress
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STATE TN( COMHISSION

In the Matter of the Pet i t ion
o f

Burgess  0 i1  Corp .

AFFIDAVIT OF MAITING

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Sales & Use Tax
under Article 28 & 29 of the Tax Law for the
P e r i o d  1 2 / r 1 7 4  -  L l / 3 0 / 7 6 .

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 26th day of June, 1981, he served the within not ice of by mai l  upon Mil ler F.
Morgan the representat ive of the pet i t ioner in the within proceedinS, bY
enclosing a true copy thereof in a securely sealed postpaid wrapper addressed
as fo l lows:

Mr .  Mi l le r  F .  Morgan
307 Sta te  S t .
Carthage, NY 13619

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent
of the pet i t ioner
Iast known address

Sworn to before me this
26th day of  June,  1981.

further says that the said addressee is the representat ive
herein and that the address set forth on said wrapper is the

of the representative of the pee/l.tioner.

I
i



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

June 26,  1981

Burgess 0i1 Corp.
A l len  L .  Brady ,  Pres .
L e 1 a n d  A v e . ,  P . 0 .  B o x  1 2 4
Utica, NY 13503

Gentlemen:

Please take not ice of the of the State Tax Cornmission enclosed herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to section(s) of the Tax Law, any proceeding in court to review an
adverse decision by the State Tax Commission can only be inst i tuted under
Article 78 of the Civil Practice Laws and Rules, and must be conunenced in the
Supreme Court of the State of New York, Albany County, within frorn the date of
th is  no t ice .

Inquiries concerning tbe computation of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
Deputy Comnissioner and Counsel
Albany, New York 12227
Phone il (518) 457-5240

Very truly yours,

STATE TAX COHIIISSION

cc:  Pet i t ioner 's  Representat ive
Mi l ler  F.  Horgan
307 State St .
Carthage, NY 13619
Taxing Bureau's Representative



STATE OT NEW YORK

STATE TAX COMMISSION

In the llatter of the Petition

o f

BT]RGESS OIT CORPORATION

for Revision of a Determinat ion or for
Refund of Sales and Use Taxes under
Art ic les 28 and 29 of the Tax Law for
the Period December 1, 1974 through
November 30, 1976.

DECISION

Peti t ioner,  Burges$ OiI  Corporat ion, Leland Avenue, P.O. Box 124, Ut ica,

New York 13503, f i led a pet i t ion for revision of a determinat ion or for refund

of sales and use taxes under Articles 28 and 29 of the Tax Law for the periocl

December 1, 1974 through November 30, 1976 (Fi fe No. Ig4O4).

A smal l  c laims hearing was held before Judy M. Clark, Hearing Off icer,  at

the off ices of the State Tax Commission, 207 Genesee Street,  Ut ica, New York,

on  Jury  22 ,  1980 a t  9 :15  A.M.  Pet i t ioner  appeared by  Mi l le r  F .  Moran,  Esq.

The Audit  Divis ion appeared by Rarph J. vecchio, Esq. (Paul Lefebvre, Esq.,  of

counse l ) .

ISSUES

I .  Whether fuel  oi l  consumed by pet. i t ioner in heat ing oi ls for the

purpose of del ivery is exempt from the sales and use tax under sect ion f f f5(c)

of the Tax Law.

II. Whether fuel oil consuned by petitioner for the purpose of heating

and blending other oils for sale is exempt from the sales and use tax under

sec t ion  f f f5 (c )  o f  the  Tax  Law.
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FINDINGS OF FACT

1. On May 2, 1977, the Audit  Divis ion issued a Not ice of Determinat lon

and Demand for Paynent of Sales and Use Taxes Due against Burgess 0i1 Corporation

for the period December 1, 1974 through November 30, 1976. The Notice was

issued as a result .  of  af i  unagreed port ion of a f ie ld audit  assert ing tax due

of  $1 ,518.17  p lus  pena l t ies  and in te res t .

2.  Pet i t ioner operated a storage terminal sel l ing Texaco oi l  products on

consignment.  Various oi l  products were received in a heated state and stored

in petitioner's unheated storage tanks. Upon rernoval of t|6 fuel oil from its

storage tanks, pet i t ioner heated the oi l  (using /14 fuel  oi l )  s ince atmospheric

temperature would cause it to solidify when cold. Petitioner sold if6 fuel oil

in its delivered grade and also used it to blend with {12 fuel oil in various

proportions to produce grades {f4 and, ll5 fuel oil.

3.  On audit ,  i t  was the Audit  Divis ion's posit ion that the l t4 blended

oil used by petitioner in heating /16 fuel oil upon removal from its storage

tanks for the purpose of del ivery to i ts customers was subject to the sales

and use tax. The Audit Division also determined that the petitioner did not

maintain records to show the amount of llh fuel oi1 used to heat the 116 oi1 for

the purposes of producing other grades of oi l .  The Audit  Divis ion thereby

asser ted  tax  due o f  $1 ,518.17  on  a l f  #4  fue l  o i l  used by  the  pe t i t ioner  based

on the  pe t i t ioner 's  cos t .

4,  I t  was the pet i t ionerrs posit ion that the l f |  o i l  used to heat otber

oi ls whether used for purposes of blending or for purposes of del iver ing such

oil should be exempt from tax. It contended that oil grades ll4, /15 and {f6 had

to be reheated to a temperature of up to 1.200 to be a saleabre product.
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5. Petit ioner offered no substantiat ion as to the quantity or value of

lf4 oIL used for heating in the blending operation.

6. Petit ioner acted in good faith at al l  t imes.

CONCTUSIONS OF I.AW

A. That section 1115(c) of the Tax Law exempts from tax inposed by

sect ion 1105(a) and 1110 fuel used or consumed direct ly and exclusively in the

product ion of tangible personal property for sale by processing.

B. That the use of /f4 fuel oil by petitioner to reheat lt6 fuel oil for

transport to itg customers is not processing within the meaning and intent of

sect ion 1115(c) of the Tax Law. That the 116 fuel oi l  was in marketable forn

upon its receipt by petitioner in a heated state, and the reheating of sane

does not result in any change in character of the oil.

C. That sect ion 1110(8) of the Tax law imposes a use tax for the use

sithln this state of any tangible personal property processed by the user,  i f

items of the same kind of tangibl-e personal property are offered for sale by

hin in the regular course of business. For purposes of said sect ion, the tax

shall be at the rate of four percent of the price at which items of the same

kind are offered for sale by the user,  The fuel used by pet i t ioner solely for

heat ing other oi ls is subject to tax in accordance with sect ion 1110(B);

however, for the periods involved herein, the tax shall be limited to that

amount determined by the Audit Division.

D. That. the use of /14 fuel oil by petitioner directly and exclusively in

its blending operation to produce other grades of oil is exempt under the

provisions of sect ion 1115(c) of the Tax Law as processing.



-4-

E. That in the absence of records substantiating the exempt use of fuel

in productionr the audit performed by the Audit Division h'as proper and in

accordance with the provisions of section 1138(a) of the Tax Law.

F. That the penal-ties and interest in excess of the minimum statutory

rate are cancelled"

G. That the Audit Division is directed to nodify the Notice of Deter-

mination and Demand for Payment of Sales and Use Taxes Due issued tlay 2, 1977

as noted in Conclusion "Ffr above; and that, except. as so granted, the petition

of Burgess OiI Corporation is in al l  other respects denied.

DAIED: Albany, New York
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TAX CoMl,fiSSroN


