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State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

5th day of February, 1981, he served the within not ice of Decision by mai l  upon

Broome County Aviat ion, Inc.,  the pet. i t ioner in the within proceeding, by

enclosing a true copy thereof in a securely sealed postpaid wrapper addressed as

fo l lows:

Broome County Aviation, Inc.
Broome County Airport
Binghamton, NY L3902

and by deposi t ing same enclosed in a postpaid

(pos t  o f f i ce  o r  o f f i c i a l  depos i t o r y )  unde r  t he

Uni ted States Posta l  Serv ice wi th in the State

That deponent further says that the said

and that  the address set  for th on said wrapper

pe t i t i one r .

Sworn to before me th is

5 th  day  o f  Feb rua ry ,  1981 .

of  the



STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Petit.ion

o f

Broome County Aviat ion, Inc.

AFFIDAVIT OF MAILING

for Redeterminat ion of a Def ic iency or a Revision

of a Determinat ion or a Refund of

Sa les  & Use Tax

under Art . ic le 28 & 29 of the Tax Law

f o r  t h e  P e r i o d  3 / 1 / 7 3  -  2 / 2 9 / 7 6 .

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an ernployee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

5th day of February, 1981, he served the within not ice of Decision by mai l  upon

Joseph H. Murphy the representat ive of the pet i t ioner in the within proceeding,

by enclosing a true copy thereof in a securely sealed postpaid wrapper addressed

as fo l lows:

Mr. Joseph H. Murphy
Hancock, Estabrook, Ryan, Shove & Hust
1400 Mony P laza
Syracuse,  NY L32O2

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a

(post of f ice or off ic ial  depository) under the exclusive care and custody of the

United States Postal  Service within the State of New york.

That deponent further says that the said addressee is the representat ive of

the pet i t ioner  here in and that  the address seL for th on said rdrapper is  the last

known address of  the representat ive of  the pet i t ioner- .

Sworn to before me this

5 th  day  o f  February ,  1981.



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 1?227

February  5 ,  19B1

Broome County Aviat ion, Inc.
Broome County Airport
Binghamton, NY 13902

Gentlemen:

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of revievr at the administrative level.
Pursuant to sect ion(s) 1138 &, L243 of the Tax Lawr any proceeding in court  to
review an adverse decision by the StaLe Tax Commission can only be inst i tuted
under Art ic le 78 of the Civi l  Pract ice Laws and Ru1es, and must be commenced
in the Supreme Court of the State of New York, Albany County, within 4 months
from the date of this not ice.

Inquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to:

NYS Dept .  Taxat ion  and F inance
Deputy  Commiss ioner  and Counse l
A lbany ,  New York  12227
Phone # (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

cc: Pet i t . ioner '  s Representat ive
Joseph H. Murphy
Hancock, Estabrook, Ryan, Shove & Hust
1400 Mony PLaza
Syracuse, NY L3202
Taxing Bureaur s Representative



STATE OF NEhI YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

BROOME COI]NTY AVIATION. INC.

for Revision of a Determinat ion or for
Refund of Sales and Use Taxes under
Art ic les 28 and 29 of the Tax Law for the
Period March 1, 1973 through February 29,
L 9 7 6 .

DECISION

Peti t ioner,  Broome County Aviat ion, Inc.,  Broome County Airport ,  Binghamton,

New York 73902, f i led a pet i t ion for revision of a determinat ion or for refund

of sales and use taxes under Art ic les 28 and 29 of the Tax Law for the period

March  1 ,  1973 th rough February  29 ,  L976 (F i le  No.  16891) .

A formal hearing was held before Jul ius Braun, Hearing Off icer,  at  the

off ices of the State Tax Commission, State Off ice Bui lding, Binghamton, New

York ,  on  May 11 ,  L979 a t  9 :00  A.M.  Pet i t ioner  appeared by  Joseph H.  Murphy ,

Esq. The Audit  Divis ion appeared by Peter Crotty,  Esq. (PauI A. Lefebvre,

E s q .  ,  o f  c o u n s e l ) .

ISSUES

I .  ldhether  a i rcraf t  purchased by pet i t ioner  outs ide the State were

subjecL to use taxes under sect ion 1110 of  the Tax Law.

I I .  Whe the r  repa i r  pa r t s  and  l ub r i can ts  used  on  pe t i t i one r ' s  a i r c ra f t

we re  sub jec t  t o  use  tax  unde r  sec t i on  1110  o f  t he  Tax  Law.

I I I .  l {hether  pet i t ionerrs a i rcraf t  were exempt f rom taxat ion by v i r tue of

sec t i on  1115 (a ) (8 )  o f  t he  Tax  Law as  commerc ia l  vesse l s  engaged  i n  i n te rs ta te

commerce and whether  repai r  par ts ,  lubr icants and other  suppl ies were exempt

as i tems used by or  purchased for  the use of  such vessels for  fuel ,  prov is ions,

suppl ies,  maintenance and repai r .



-2-

FINDINGS OF FACT

1. On June 17r 1976 the Audit  Divis ion, pursuant to an audit  which

disclosed addit ional purchases subject to use tax, issued a Not ice of Determinat ion

and Demand for Payment of Sales and Use Taxes Due against Broome County Aviation,

Inc .  in  the  amount  o f  $1481446. I8 ,  p lus  pena l ty  and in te res t  o f  $591333.17 ,

fo r  a  to ta l  o f  $207,779.35 ,  fo r  the  per iod  March  1 ,  1973 th rough February  29 ,

1 9 7 6 .

2. 0n August 5, 1976, pet i t ioner appl ied for refund of sales taxes in

the  amount  o f  $71163r .20  fo r  the  per iod  June 1 ,  1973 th rough May 31 ,  !976 on

the ground that aircraft  were exempt from sales tax because they were used

cont inuously in interstate commerce and, therefore, the tax had been paid

erroneously.  Said tax had been computed by applying the appropriate State and

local tax rates to a base of 1.4 percent of the cost of  the aircraft  pursuant

to the instructions contained in a Department Counsel opinion dated January 25,

L968.

3. Pet i t ioner,  a New York corporat ion, r{as formed in 1958 to operate

commercial  act iv i t ies at Broome County Airport  near Binghamton, New York. I t

held air  taxi  cert i f icates from the Federal  Aviat ion Agency and was cert i f ied

to operate in interstate commerce. The main business was providing scheduled

f l ight service to the publ ic.  Ten percent of the business was charter service.

Scheduled f l ights were offered dai ly from Binghanton, Elmira and I thaca, New

York to l {ashington, D.c.;  creverand, Ohiol  Balt imore, Marylandl Newark, New

Jersey; Boston, Massachusettsl  I"aGuardia and Kennedy airports in New York

City;  and Westchester County airport ,  New York.

4. Seven aircraft  bought outside New York State by pet i t ioner were the

subjects of the audit .  They were as fol lows:
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a. Navajo 7452L is a f ive passenger aircraft  purchased in 1972.

Del ivery was taken from the manufacturer at St.  Louis.  I t  was claimed that i t

was based at Dul les Airport  in Virginia and was assigned to f ly the president

of IBM on a dai ly basis to Dayton, Ohio; Binghamton, New York; Flor ida and

other dest inat ions requested by IBM. Pet i t ioner paid the appropri-ate sales

tax to New York State in each quarter pr ior to audit  per iod. Pet i t ioner

subsequent ly sought a credit  for the total  payments made, i .e.  $71476.20,

within the audit  per iod, which was disal lowed by the Audit  Divis ion. A personal

property tax was paid to the State of Virginia.  Pet i t ioner offered no documentary

or other substant ial  evidence that the plane was hangered without the State or

that i ts use was exclusivelv for IBM.

b. Navajo 65220 is an eight passenger aircraft  purchased from a

Canadian dealer,  del ivery was taken in Burl ington, Vermont.  The plane was

used pr imari ly in scheduled operat ions from Binghamton, New York to C1eveland,

l , /ashington, Boston, New York and Newark. Tax calculated to be due by the

Aud i t  D iv is ion  was $8 ,780.00 ,  o f  wh ich  $767.38  had been pa id ,  leav ing  a  ba lance

o f  $ 7  , 9 L 1  . 6 3  .

c.  Navajo 6L43L was bought in L974 from i ts manufacturer at Lock

Haven, Pennsylvania, whbre del ivery was taken. I t  was used on pet i t ioner 's

rou tes .  Tax  ca lcu la ted  to  be  due by  the  Aud i t  D iv is ion  was $7 ,311.7B,  tax

p a i d  w a s  $ 1 r 2 1 8 . 6 0 ,  a s s e r t e d  n e t  t a x  d u e  $ 6 , 0 9 3 . 1 8 .

d. Piper 59928 an eight passenger aircraft  was purchased in l -975

from the manufacturer at Lock Haven, Pennsylvania and was used in pet i t ioner 's

schedu led  opera t ions .  Tax  was l i s ted  a t  $7 ,311.78 ;  tax  pa id  $1  1278.60 ;  asser ted

n e t  u s e  t a x  d u e  $ 6 , 0 9 3 . 1 8 .

e .

a t

Swearinger Metrol iner,  75355M, is a 19 passenger aircraft  purchased

San Antonio, Texas, where del ivery was taken. f t  was used inin 1974
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pe t i t ioner rs  schedu led  opera t i -ons .  The tax  was l i s ted  as  $35,400;  tax  pa id

$ 1 0 1 8 1 6 . 6 6 ;  a s s e r t e d  n e t  u s e  t a x  d u e  $ 2 4 1 5 8 3 . 3 4 .

f .  Swear inger  Met ro l iner ,  5304M,  is  a  19  passenger  a i rc ra f t  purchased

at San Antonio, Texas where del ivery was taken and used in scheduled air l ine

s e r v i c e  o n  p e t i t i o n e r ' s  r o u t e s .  T a x  w a s  l i s t e d  a s  $ 3 2 1 2 9 8 . 0 0 ;  t a x  p a i d  $ 1 5 r 7 0 1 . 9 1 ;

and asser ted  ne t  use  tax  due $161596.09 .

g. Swearinger Metrol iner,  5356M, is a 19 passenger aircraft  purchased

at San Antonio, Texas, where del ivery was taken. I t  was used in pet i t ioner 's

s c h e d u l e d  o p e r a t i o n s .  T a x  w a s  c a l c u l a t e d  a t  $ 3 5 r 4 0 0 . 0 0 ;  t a x  p a i d ,  $ 1 0 r 8 1 6 . 6 6 ;

and asser ted  ne t  use  tax  due $241583.34 .

5. Repair  mater ials,  Iubr icants and parts used in maintenance by pet i t ioner

were suppl ied to the aforementioned aircraft  in addit ion to ten other aircraft

owned and operated by the pet i t ioner in scheduled operat ions. Use tax asserted

d u e  w a s  9 5 8 , 5 2 3 . 4 5 .

6. Pet i t ioner rented hangar space for al l  a ircraft  in Binghamton, New

York and Elmira, New York.

7. AII  f l ights by pet i t . ioner or iginated ei ther at Binghamton or Elmira

and terminated at ei ther airport .

8.  Pet i t ionerrs execut ives bel ieved that s ince pet i t ioner operated in

interstate cornmerce, i t  was not subject to State and local sales and use

t a x e s .

CONCLUSIONS OF I,AW

A. That sect ion 1110 of the Tax traw provides in part :

"Except to the extent that property or services have already
been or  w i l l  be  sub jec t  to  the  sa les  tax . . . there  is  hereby  imposed. . .a
use tax  fo r  the  use  w i th in  th is  s ta te . . .except  as  o therw ise  exempted. . .
(A)  o f  any  tang ib le  persona l  p roper ty  purchased a t  re ta i l . . . r ' .

That "use'r  is def ined as the exercise of any r ight or pov/er over

tangible personal property by the purchaser thereof (Tax Law Sect ion 1101(b)(7))
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Pet i t ioner exercised such r ight or power over the aircraft ,  repair  mater ials

and lubr icants at issue so as to const i tute use of such tangible personal

property within this state. Since pet i t ioner did not pay a sales tax in this

State upon the purchase of the aircraft ,  repair  mater ials and lubr icants,

pet i t ioner is l iable for use tax under sect ion 1110 of the Tax Law.

B. That aircraft  are not vessels within the meaning and intent of  sect ion

1115(a)(B) of the Tax Law and therefore are not exempt from the imposit ion of

use  tax .  Ma t te r  o f  A i r l i f t  I n te rna t i ona l ,  I nc .  v .  S ta te  Tax  Commiss ion ,  52

A.D.2d 688.  L ikewise ,  repa i r  par ts ,  lubr ican ts  and o ther  supp l ies  used on

aircraft  are not exempt from the imposit ion of use taxes under said sect ion.

(Note :  an  exempt ion  fo r  commerc ia l  a i rc ra f t  was  added by  L .  1978,  Ch.  773,

e f fec t i ve  March  1 ,  \979,  subsequent  to  the  per iod  a t  i ssue. )

C. That the pet i t ioner acted in good fai th;  therefore, the penalty and

interest in excess of the minimum statutory rate are cancel led.

D. That the pet i t ion of Broome County Aviat ion, Inc. is granted to the

extent that interest in excess of the minimum interest and the penalty imposed

are waived; that the Audit  Divis ion is hereby directed to modify the Not ice of

Determination and Demand for Payment of Sales and Use Taxes Due issued June 17,

1976; and that,  except as so granted, the pet i t ion is in al l  other respects

den ied .

DATED: Albany, New York

1981
COMMISSION


