
STATE OF NEI.I YORK

STATE TN( COMMISSION

In the Matter of the Pet i t ion
o f

Bri t ish Airways Corp.

for Redeterminat ion of a Def ic iency or a
of a Determinat ion or a Refund of Sa1es &
under Art ic le 28 & 29 of the Tax Law for
P e r i o d s  7 2 / I l 7 0  -  I I / 3 0 / 7 3 .

AFFIDAVIT OF MAITING
Revision
Use Tax

the

that the said addressee is the pet i t ioner
forth on said wrapper is the last known address

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 9th day of 0ctober,  1981, he served the within not ice of Decision by
cert i f ied mai l  upon Bri t ish Airways Corp.,  the pet i t ioner in the within
proceedinS, bY enclosing a true copy thereof in a securely sealed postpaid
rdrapper addressed as fol lows:

Bri t ish Airways Corp.
245 Park Ave.
New York, NY 10017

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent further says
herein and that the address set
of the pet i t ioner.

Sworn to before me this
9 th  day  o f  October ,  1981.



STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Petition
o f

Bri t ish Airways Corp.

for Redeterminat ion of a Def ic iency or a
of a Determinat ion or a Refund of Sales &
under Article 28 & 29 of the Tax law for
P e r i o d s  7 2 / 1 / 7 0  -  t I l 3 0 l 7 3 .

AIT'IDAVIT OF MAITING
Revision

Use Tax
the

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxation and Finance, over 18 years of age, and that on
the 9th day of 0ctober,  1981, he served the within not ice of Deci-sion by
cert i f ied mai l  upon Peter F. Vetro the representat ive of the pet i t ioner in the
within proceedinS, by enclosing a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

Peter F. Vetro
Bri t ish Airways Board
245 Park Avenue
New York, NY 10017

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent further says that the said addressee is the representative
of the pet i t ioner herein and that the address set forth on said wrapper is the
last known address of the representative of the petitioner,{

Sworn to before me this
9th day of October,  1981.



STATE OF NEW YORK
STATE TAX COMMISSION

ALBA,NY,  NEW YORK 12227

O c t o b e r  9 ,  1 9 8 1

Bri t ish Airways Corp.
245 Park Ave.
New York, NY 10017

Gentlemen:

Please take not ice of the Decision of the State Tax Conmission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 1138 & 1243 of the Tax Law, any proceeding in court  to
review an adverse decision by the State Tax Commission can only be inst i tuted
under Art ic le 78 of the Civi l  Pract ice laws and Rules, and must be counenced in
the Supreme Court of the State of New York, Albany County, within 4 months from
the date of this not ice.

Inquiries concerning the computation of tax due or refund allowed in accordance
tsi th this decision may be addressed to:

NYS Dept. Taxation and Finance
Deputy Commissioner and Counsel
Albany, New York L2227
Phone /I (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

cc: Pet i t ioner 's Representat ive
Peter F. Vetro
Bri t ish Airways Board
245 Park Avenue
New York, NY 10017
Taxing Bureau' s Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion

o f

BRITISH AIRhIAYS BOARD

for Revision of a Determinat ion or for
Refund of Sales and Use Taxes under Arti-
cles 28 and 29 of the Tax Law for the
Period December 1, 1970 t ,o November 30,
1 9 7 3 .

DECISION

Peti t ioner,  Br i t ish Airways Board, 245 Park Avenue, New York, New York

10017' f i led a pet i t ion for revision of a determinat ion or for refund of sales

and use taxes under Art ic les 28 and 29 of the Tax Law for the period December 1,

1970 th rough November  30 ,  1973 (F i le  t lo .  11196) .

A formal hearing was held at the off ices of the State Tax Conmission, Two

It lor ld Trade center,  New York, New York, on Apri l  19, L977, July 12, 1977 and

N o v e m b e r  2 9 ,  1 9 7 8  a t  9 : 1 5  A . M . ,  9 : 2 0  A . M .  a n d  9 : 3 0  A . M . ,  r e s p e c t i v e l y .  T h e

hearings Apri l  L9, 7971 and July 12, 1977 were held before Michael Alexander,

Hearing 0ff icer,  and the hearing November 29, 1978 was held before Harry Issler,

Hearing Off icer.  Pet i t ioner appeared by Peter F. Vetro, Esq. The Audit

Divis ion appeared by Peter Crotty,  Bsq. (Richard Kaufman and Laurence Stevens,

Esqs .  ,  o f  counse l )  .

ISSIIE

Whether pet i t ioner,  a foreign air  carr ier providing scheduled internat ional

air service between the United Kingdom and the United States, is subject to the

New York State Compensat ing Use Tax on spare airplane engines and parts used

for repairs to i ts airplanes.
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FINDINGS OF FACT

1. Pet i t ioner,  Br i t ish Airways Board l ras a publ ic corporat ion of the

United Kingdom of Great Britian and Northern Ireland. It was engaged throughout

the world in the Lransportat ion by air  of  persons, property and mai l .  I t  had

been designated by the government of the United Kingdom as an air carrier

authorized to exercise the r ights to conduct scheduled air  services to and from

the United States in accordance with the air  services agreement between the

United States of Arnerica and the United Kingdom of Great Britian and Northern

Ireland. The agreement was executed in Bermuda on February 11, 1946. The

agreement was si lent as to state taxes.

2. 0n Novenber 21, L974, the Audit  Divis ion issued a t imely Not ice of

Determinat ion and Demand for Payrnent of Sales and Use Taxes Due against pet i t ioner,

Bri t ish Airways Board stat ing:

"The following tax is computed as the result of the recent audit
of  records of the corporat ion. Use tax is due on engines, power
p lan ts  and par ts ,  s to res  acqu is i t ions ,  exc lus ive  o f  eng ines ,  power
plants and parts,  uni forms and accessories transferred from the
UniLed Kingdon, purchases for Lerminal and off ice and purchases of
f ixed assets used at terminal.

PERIOD ENDED

2/28 /71
s  l 31 /71
8 /31 /71

7 t /3017 t
2 /2e  /72
s /31 /72
813r /72

rL /30 /72
2 /28 /73
s /3r  /73
8/31 /73

rL /30 /73

Total  Due

TAX

$  216 ,794 .08
22L ,290 .75
256,768.93
261 ,474 .23
269,186.37
278  , 764 .73
272 ,325 .99
259 ,322.57
248,553.46
263,894.53
274 ,708  . 85

257 ,773.96

PENATTY and INTERIST TOTAT

$104 ,061 .15
99  ,580  .  83

ta7,842.95
701 ,974 .94
96 ,9A7  .Og
97,992.36
81,697 .79
70 ,017  . 09
59 ,652 .  83
55  ,417  .  85
49,447 .59
67 ,021,22

$985 ,613 .69

$  320 ,855 .23
320 ,871 .58
364,677.88
363 ,449  .L7
365,093.46
370 ,757  .09
354 ,023  .  78
329,339.66
308,206.29
319 ,312 .38
324,156.44
324 ,795  . 18

$3 ,080 ,858 .45 $4 ,066 ,472 .L41 ' ,
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tangible i tems that the Audit  Divis ion prescr ibed as the basis

are  as  fo l lows:

3 .

a .

The

for the taxes

e .

b .

c .

d .

Expense purchases of of f ice suppl ies incurred in and around
Bri t ish Airways'  New York City off ice valued at approximately
$554,564.55  resu l ted  in  an  a l leged use tax  l iab i l i t y  in  the
a m o u n t  o f  9 3 8 , 8 1 9 . 5 2 ;

Equipment transfers from London, England to John F. Kennedy
Internat ional Airport ,  consisLing essent ial ly of  uni forms and
accessor ies  va lued a t  approx imate ly  $157r682.76  resu l ted  in  an
a l leged use tax  l iab i l i t y  in  the  amount  o f  $11,037.79 ;

Expense purchases of miscel laneous suppl ies incurred in and
around John F. Kennedy International Airport valued at approximately
$90r087.31 resulted in an al leged use tax l iabi l i ty in the amount
o f  $ 6 , 3 0 6 . 1 1 ;

Fixed assets del ivered to John F. Kennedy Internat ional Airport
va lued a t  approx imate ly  $39,033.00  resu l ted  in  an  a l leged use
tax l iabi l i ty in the amount of $2 1732.3I1'

Aircraft  engines and spare parts maintained at John F. Kennedy
In terna t iona l  A i rpor t  va lued in  excess  o f  $43r000r000.00  resu l ted
in an al leged use tax l iabi l i ty in the amount of $3 10211962.72
exclusive of interest and penalt ies.

Whi le pet i t ioner objected to the assessment in i ts ent i rety and4 .

served its formal pet. i t . ion with respect to the entire use tax assessment, a

sett lement agreement was concluded between the part ies and placed upon the

record (see pages 178-182 of the transcript of the hearing dated November 29,

1978).  The agreement terminated the controversy as to al l  use

except those relat ing specif ical ly to Finding of Fact 2 e.

tax assessments

,  a i rcraf t

engines and spare parts maintained at John F. Kennedy Internat ional Airport .

Thus, there is st i l l  a controversy as to the val idi ty of the use tax def ic iency

in  the  amount  o f  $3 ,02L1962.72 ,  excLus ive  o f  in te res t  and penar t ies .

5. The aircraft  engines and spare parts were used solely for repair  or

replacement purposes on pet i t ioner 's airplanes and unt i l  used they were stored

in a bonded warehouse under exclusive Customs' supervision and control .
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A11 of the aircraft  engines and spare parts were permit ted entry into the

United States duty free.

6. a.  The books and records maintained by the pet i t ioner were insuff ic ient

for the Audit  Divis ion to determine pet i t ionerrs exact tax l iabi l i ty.

b .  Because o f  the  unava i lab i l i t y  o f  pas t  records ,  a  tes t  per iod  was

establ ished in which al l  engines and spare part  entr ies on the perpetual

inventory were audited in detai l .  The test per iod was Apri l  1,  1973 through

D e c e m b e r  1 ,  1 9 7 3 .

7  .  In  o rder  to  es tab l i sh  pe t i t ioner 's  l iab i l i t y ,  the  resu l ts  o f  the  tes t

period examined were mult ipl ied by four to arr ive at the total  three year

assessment .

8. a.  In addit ion to the spare parts,  the auditor reported, for the

test per iod, the existence of nine airplane engines as fol lows:

1  -  V C - 1 0
1 - B7O7 /436
7 - 8747 /736

b. The auditor admit ted count ing one 8747/136 engine twice.

c.  The auditor admit ted that he did not know how to ascertain

whether the engines rrere new or used, nor did he attempt to ascertain whether

the engines were new or usedl and, i f  used to what extent they were used.

Accordingly,  the auditor,  not knowing the true value of the engines assessed

them al l  at  100 percent of or iginal  cost.

9.  For the same test per iod, i t  was pet i t ioner 's content ion that there

were only six airplane engines in existence during the test per iod:

1 - 707 1436
4 - Super VC-10
1 -  747 /136
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serial  numbers for the six

each engine as fol lows:

ACQUISITTON
COST

engines. Pet i t ioner also

REMAINING
VATUE

the

for

ENGINE

707 / 436
svc-10

87 47 / L36
TOTAI

177 ,620 .00
287  , 755  . 00
287  , 755 .00
287  , 755  . 00
287 ,755 .00

$  36 ,726 .00
702 ,727 .00
185 ,025 .  00
123  ,159  .  00
123  , 159  . 00
614 ,753 .00

$1 ,185 ,549 .00
783 ,  125 .00

$2 ,  105  , 765  . 00

10.  The Aud i t  D iv is ion  p laces  a  va lue  o f  $43,000,000.00  on  the  spare

par ts  and eng ines  as  aga ins t  pe t i t ioner 's  eva lua t ion  o f  $1414791162.00 .

11. Pet i- t ioner has destroyed the or iginal  records examined by the

auditor.

12. Pet i t . ioner objects to the tax assessment,  in issue, on t lvo grounds:

a. i t  is contrary to the United States Const i t ion.

b. the evaluat ion of the spare parts and engines is excessive.

13 .  The pe t i t ioner  ac ted  in  good fa i th  a t  a l l  t imes.

CONCTUSIONS OF [AhI

A. That,  the const i tut ional i ty of  the laws of the State of New York are

presumed at the administrative level and accordingly the New York State Tax

Commission does not have jur isdict ion to declare State Laws unconst i tut ional.

B. That,  c lear ly,  i t  was the intent of  the legislature to impose the tax

herein since i t  was not unt i l  the enactment of Chapter 773 of the Laws of 1978,

effective March 1979, that the Tax Law was amended to provide an exemption from

sales and use tax for commercial  aircraft  (maintenance and repairs),  machinery

and equipment instal led on the aircraft  and the refurbishing of aircraft  as

fo l lows:
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Sec t ion  1105(c) (3 )  p rov ides  an  exempt ion  fo r  " . . . serv ices
rendered with respect to commercial  aircraft  pr imari ly engaged
in intrastate, interstate or foreign commerce, machinery or
equipment to be instal led on such aircraft  and property used by
or purchased for the use of such aircraft  for maintenance and
r e p a i r s .  .  . t t  .

Sec t ion  1115(a)  (21)  exempts  t rCommerc ia l  a i rc ra f t
pr imari ly engaged in intrastate, interstate of foreign commerce,
machinery or equipment to be instal led on such aircraft  and
property used by or purchased for the use of such aircraft  for
maintenance and repairs and flight simulators purchased by commercial
a i r l i n e s " .

C.  That ,  sec t ion  1138(a)  o f  the  Tax  Law prov ides  in  par t  as  fo l lows:

" (a ) ( f )  I f  a  re tu rn  requ i red  by  th is  a r t i c le  i s  no t  f i l ed ,  o r
i f  a return when f i led in correct or insuff ic ient,  the amount of
tax due shall be determined by the tax commission from such
in fo rmat ion  as  may be  ava i lab le . . . t t .

D. That,  accordingly,  s ince the records maintained by pet i t ioner were

inadequate ,  the  aud i to r ts  use  o f  a  tes t  per iod  was proper .

E. That the penalty is cancel led and the interest is reduced to the

minimum statutory rate.

F. That the pet i t ion of Br i t ish Airways Board is granted to the extent

indicated in Finding of Fact 8b and Conclusion of Law I 'E'r1 that the Audit

Dlvision is hereby directed to modify the Notice of Determination and Demand

for Payment of Sales and Use Taxes Due issued November 21, 1974; and that,

except as so granted, the pet i t ion is in aII .  other respects denied.

DATED: Albany, New York ATE TAX SSION

0cT 0 I 1981

a .

b .


