
STATB OF NflW YORK
STATE TAX COMMISSION

In the Matter of the Petition
o f

Leo Brenner

ATFIDAVIT OF MAITING

for Redetermination of a Deficiency or a Revision
of a Determination or a Refund of
Sales & Use Tax
uoder Articles 28 & 29 of the Tax law
for the Years 1972 - 1975.

State of New York
Couuty of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an enployee
of the Department of Taxation and Finance, over 18 years of age, and that on
the lst day of May, 1981, he served the within notice of Decisioa by mail upon
Leo Brenner, the petitloner in the within proceeding, by enclosing a true copy
thereof in a securely sealed postpaid wrapper addressed as fol lows:

Leo Brenner
2841 Broadway
New York, l{Y 10025

and by depositing same enclosed in a postpaid properly addressed wrapper in a
(post office or official depository) under the exclusive care and custody of
the United States Postal Service within the State of New York.

That deponent further
herein and that the address
of the pet i t ioner.

Sworn t.o before me this
1s t  day  o f  May,  f981.

says that the said addressee is the petitiotrer
set forth oa said wrapper is last kaovm address



STATE OF NEI.I YORK
STATE TAX COilMISSION

In the Matter

Leo

of the Petition
o f

Brenner

AFFIDAVIT OF MAIIING

for Redeterniqation of a Deficiency or a Revision
of a Determination or a Refund of
Sales & Use Tax
under Articles 28 & 29 of the Tax f,aw
for the Years 1972 * 1975.

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxation and Finance, over 18 years of age, and that. on
the lst day of llay, 1981, he served the within ootice of Decision by mail upon
Herbert K. Redbord tbe representative of the petitioner in the within
proceeding, by enclosing a true copy thereof in a securely sealed postpaid
\drapper addressed as foLlows:

Mr. llerbert K. Redbord
1.440 Broadway
New York, NY 10018

and by depositing same enclosed in a postpaid properly addressed wrapper in a
(post office or official depository) under the exclusive care and custody of
the United States Postal Service within the State of New York,

That deponent
of the petitioner
last knolrn address

further says that
herein and that the

the said addressee is the representative
addresg set forth on said

of the repres velf the pelition

Sworn to before me this
ls t  day of  May,  1981.



STATE OF NEW YORK
5TATE TAX COMMISSION

ALBANY, NEW YORK 12227

May 1,  1981

Leo Brenner
2841. Broadway
New York, NY 10025

Dear llr. Brenner:

P1ease take not ice of the Decision of
herewith.

the State Tax Comnission enclosed

You have now exhausted your right of review at the admiaistrative level.
PursuanL to section(s) 1f38 & 1243 of the Tax Law, any proceeding in court to
review an adverse decision by the State Tax Cornnission can only be instituted
under Article 78 of the Civll Practice Laws and Rules, and must be conmeoced in
the Supreme Court of the State of New York, Albany County, withio 4 months fron
the date of this not ice.

Inquiries concerning the conputation of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept.. Taxation and Finance
Deputy Commissioner and Counsel
Albany, New York 12227
Phone /l (518) 457-6240

Very truly yours,

STATE TN( COUMISSION

c c : Petitioner' s Representative
Herbert K. Redbord
1440 Broadway
New York, NY 10018
Taxing Bureau's Representative



STASE OF NEW YORK

STAIE TA)( CCIN4MISSION

In ttre Matt€r of tLre Petition

of

LEO BRENNER

for Revision of a Determination or for
Refi.rrd of Sales and Use Ta><es under
Articles 28 ard 29 of the Tax Laur for
ttre Period March L, L972 through May 31,
L975.

DECISION

Petj-tioner, Leo Brenner, 2841 Broadway, New York, Nei,,z York 10025' filed

a petition for revision of a determination or for refi:nd of sales ard tlse

ta:<es under Articles 28 and 29 of ttre Tax lavr for ttre period l\4arch L, 1972

tLrrough May 31, 1975 (r'ite No. 14907).

A formal hearing was held before Edr,vard L. Johnson, Hearing Officer, at

tlre offices of tlre State Ta< Ccnrnission, T\po trrtrorld Ttade Center, Nonr York'

Nar'r York, on August 24, L978 at 2:45 P.I4. Applicarrt atrpeared by Herbert K.

Redbord, Esq. The Audit Division appeared. by Peter Crotty, Esq. (Abratran

Schwartz, Esq., of cor:nsel) .

ISSUE

Whetlrer the audit of petitionerrs books and records by ttre Audit Division

and the findings derived tLrerefrcxn were proper arrd correct.

FINDINCS OF FACT

1. Petitioner, Leo Brenner, operated a liquor store at 2841 Broadtoay'

Naai York, Nerr,r York dr-rring the period March L, L972 ttrror:gh PIay 3I, L975.

2. O: March L2, L976, as ttre result of an audit, tlre Audit Dj-vision

issr:ed a Notice of Deterrnination and Dsnanit for Palznrent of Sales and Use Ta:<es

Dre against petitioner for taxes due of $7,522.00, ph:s penalty and interest'

for tlre period Dhrch l, L972 thror.lgh l4ay 3I, L975. Itre petitioner o(ecut€d
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consents o.terding ttre tjne within wtrich to issr:e an assessnent of sales and

use ta:<es for tlre period at issue to Decenber 20, L976.

3. Petitioner tinely filed an application for a hearing to review the

aforsnentioned notice of determina'Eion.

4. On audit, tLre Audit Division used tlre purcLrase rnarlarp nethod of

audit. The ar:ditor corpared petitioner's ticlceted sales prices for wines and

liqr:ors in May, 1975 to its cost pen pr:rckrase invoice and determined the

marla:p of 35.47 percent for Iiqlrcr and 50.17 percent for wine. Ttre auditor

tLren applied ttre rnarkup pencentages to petitionerrs total pr-rrclrases for the

ar.ldj-t period to determine tlre audited tacable sales. The audited ta<able

sales were $104 t936.00 greater than tiose reported by petitioner and acord-

ingly assessed.

5. Petitioner argued tlrat ttre wine ard liguor business was h:ighly

conpetitive. Usirg ttre auditor's workpapers, but wittr sales prices shown in

the May, 1975 issue of Beverage lvledia, petitj-oner determined that tle mark-up

percentages for liqrrcr and wine were 25.27 percent aorfi,42.77 percentl r€sp€r

tively. Petitioner firrther arnlyzed price tickets vftich were rsnoved frcnt

bottles ttr,at were sold on lvlarch 3, l.:975 ard }4arch 7 | L975 and determined a

nrark-up of 28.86 percent for liguror and 49.36 percent for wine. Petitioner

contended ttr,at ttre difference in its audited sales and reported taxable sales

was dr-rc to an increase in inventory, breakage, sLrrinkage, rpnta:.able sales'

purchases on a split case basis and case lot sales.

6. Ttre price tickets which petitioner had affixed to tlre bottles of

wine and liEror contained irrforrnation regarding tkre sales prioe, the applicable

tax, the consrtrner's cost and petitioner's coded cost er<clusive of arpz cash

disor:nt. Petitioner had not considered ttre cash disoor.rrt allowed b1z stppliers

as a reduction in its pr:rchase price. Petitioner failed to establish that the

sales prices shcn'in on j-ts prioe tickets were ocrq)arable to ttre prices retrnrted

in Beverage lUedia.
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7. Petitioner sr:tmitted no docr.unentation or ottrer substantial evidence

to support sucLr itsns as an ineease in inventory, bneakage, shririkage, norF

tarable sales, purchases on a split case basis and case sales.

8. Ttre books and reoords maj-retained by petttioner were rnt adequate for

ttre Audit Di-vision to determine the e><act amnrnt of petitioner's taxable sales

or sales ta>< liability.

9. Petitioner at all tinres acted in good fai$.

@NCIIJSIOI{S OF I,AI/{

A. That ttre audit was done in accordance wittr standard auditing procedures

established by the Audit Division. TLre procedures used to determine petitioner's

tarable sales were proper pursuant to section 1138 (a) of ttre Ta< I-avr. The

resultant findirrgs of additional sales tax due were sl4)ported by sr.rbstantial

docunentaqr evidence. Petitioner failed to skrqrr that ttre determination of

additional sales tax dr:e was incorrect.

B. That the interest in e><cess of ttre minjlrnnn interest and ttre penalty

inposed pr:rsuant to section 1145 (a) of ttre Tar r,ar are cancelled.

C. That the petitj-on of l-eo Brenner is granted to ttre e>rtent irdicated

in Conclusion 'B" above; that tLre Alrdit Division is heretryr directed to acord-

irqly rnodify tLre }dctice of Determination and Dsnand for Palznent of Sales and

Use Taxes Dre issued lt[arch L2, L976i and t]rat, o<cept as so granted, t]re

application is in all otlrer respects denied.

DATED: Albany, Ner^r York

MAY 0 1 19gt

TA)( CCPIVESSIOD{



STATE OF NBW YORK
STATE TAX COMMISSION

In the Matter of the Pet iLion
o f

Leo Brener

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Sales & Use Tax
under Art ic le 28 & 29 of the Tax Law for the
Per iod  3 /  I /72-5  /  3 I  / tS  .

That deponent further says
herein and that the address set
o f  the  pe t i t ioner .

Sworn to before me this
29th day of May, 1981.

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an enployee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 29th day of May, 1981, he served the within not ice of Decision by mai l  upon
Leo Brener,  the pet i t ioner in the within proceeding, by enclosing a true
copy thereof in a securely sealed postpaid wrapper addressed as fol lows:

Leo Brener
L936 6l2th Street
Brooklyn, NY I I229

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

AFFIDAVIT OF MAITING

that the said addressee is the pet i t ioner
forth on said wrapper is the last known address



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 122?7

R e m a l l e d :  M a y  2 9  ,  1 9 8  I
tlay-1;- t9El

Leo Brenner
r9 :e  G l2 rh  s r .
B r o o k l y n ,  N Y  l I Z 2 9

Dear  Hr .  Brenner :

Please take not ice of the Decision of the St.ate Tax Conmission enclosed
herewi th .

You have now exhausted your r ight of  review at the adrninistrat ive 1evel.
PursuanL to sect ion(s) 1138 & 1243 of the Tax Law, any proceeding in court  to
review an adverse decision by the State Tax Commission can only be inst i tuted
under Art ic le 78 of the Civi l  PracLice Laws and Rules, and must be comnenced in
the Supreme Court of  the State of New York, Albany County, within 4 months from
t h e  d a t e  o f  t h i s  n o t i c e .

Inquir ias concerning the cornputat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  nay  be  addressed to :

NYS Dept. Taxation and Finance
Deputy Comissioner and Counsel
Albany, New York 12227
Phoae # (518) 457-62t+o

Very truly yours,

STATE TN( CO!{MISSION

Pet i t ioner '  s  Representa t ive
Herbert  K. Redbord
1440 Broadway
New York ,  NY 10018
Tax ing  Bureau 's  RepresentaL ive
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STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

R e m a l l - e d :  M a y  2 9 ,  1 9 8 1
ffay-f;-tgEl

leo Brenner
W36  6 I2 th  S r .
B rook l yn ,  NY  11229

Dear Mr. Brenner:

Please take notice of the Decision of
herewith.

the State Tax Comnission enclosed

You have now exhausted your right of review at the adninistrative level.
Pursuant to sect.ion(s) 1138 & 1243 of the Tax Law, any proceeding in court to
review an adverse decision by the State Tax Conmission can only be iastituted
under Article 78 of the Civil Practice Laws and Rules, and nust be connenced in
the Supreme Court of the State of New York, Albany County, within 4 nonths fron
the date of this not ice.

Inquiries concerning the computation of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
Deputy Comnissioner and Counsel
Albany, New York 12227
Phone il (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

Petitioner' s Representative
Herbert K. Redbord
1440 Broadway
New York, NY 10018
Taxing Bureau' s Representative
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\

STAffi OF NHN YOHK

SXNIE TAK G}TfiSSION

In the Matt€r of the Petitl-sr :

o f :

ilM BRBINER :

fc Revision of a Detsnrinatlcn or for :
efrrrd of $ales ard Use fb:res under
Articles 28 ard 29 of the Tax Las for !
tte Pertod l-{arch Lt L972 thtqryh Ua!' 31,
1975. :

DffiSION

reh" >i . ,?;r , :nkl t t r . , ,  NY / /s ' t
Fetit.ionen, L€o Btrenner, -$ar -Xele=L9025, filI€d

a petltdm fon revlalsr of a detewdnatiqr or for reftnd of eales ard uee

t8t€6 urer ArtLcleg 28 ard 29 of tlre Tarc Lqt fon the pertod l.lardl L, L972

ttrrslgh May 31, 1975 (FtLe No. 1,4907).

A founal tearjng was tFLd bef,ore Eftrrard t. ibhnstrr, ttoarlrry Offler, at

tte of,fices of the State Tax Ccmnlsslqr, I\rc fsrld Trade Center, lhr lorkr

lihr York' on Arryugt 24t L97g at 2145 P.!{. apltcarrt Weared by tterbert K.

Reribord, F.sq. Ttle Audtt, Utvislcl apeared Lry Petsr htff, Esq. (Ahrdfft

Schtarta, Esg,, of ormseLl .

!&tettter tle atdit of petitinnerrs boaka ard rreoouds bry tlre Alrilit nlvietsr

ard tle firuff.ngs &rtved tlrerefron rlsre ptraper ard mraect.

rsqnl,r3s or FAqr

1. Petltiorer, I€o Bnernenl operated a }lqrnr stor€ at 2841, Brrodtealz,

lilsr York, t{etr York &lrirg t}e period l.{ardr L, L972 ttmoqn }by 3I, L975.

2. gt l-[arc*r L2, L976, as the result of, an ardLt, t}te Alrdj.t Dtvlslcr

ls6rrcd a lbti€ of Determinatdm ard De$ard fc Pqnrurt of Sales d Use Sar6s

nre asainst petJ.tiomr for taxee due of $7 1622,00, plus pcnalW arrl Lnterut,

for the peurtod Marc*r L, L972 tJrrorryh l,!ey 3L, 1975. fhe pet,ltlsnr eoecuted

a



t
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€ns€nts e'<t€ryUrtg tJe flrre within hrtridr to fusra an aasessfisnt of, sal€s and

use tales for the period at issue to Decsrber 20, L976.

3, Petitlorer tJ.rrely fild an qpllcation for a fnarlng b r.e\rts thc

afonmrrtloned rptie of deterrninatiqr.

4. On audi.b, the Audlt Dlvisiqr uscd the 1xrctrase nrarlae uetlpdt of

anrllt. Ttre arrdttor ccrqarea petitionerts tJc!€tnd EaL€ Brtes for srlrna arrl

liqtnre in Msy, L975 to lts €st per prrc*rase lnrute ard detemlrred t}re

nnrlcup of 35.47 perwrt fc llgrnr anl 50.17 persent fc t*ine. Ihe ardtffi

tlren aSrylted t}re narkry peroentages to peLttlmen's toEaL ptrrchaseo fc tlp

auiit period to determLre the ardited taxable sal€s. fhe anilttd tat(St.e

galee wsre $104'936.00 gr€ater than those reporteA by petltlcnr md acor&

trgly asaess€d,.

5. PetJtloner aryleA $tat, t}r6 trtne ard Liqrrr bsiJss lras htghfy

oarpetttlve. Usirry tle aulltorra r,lnrlqrapera, hrt wittr saLea gucloes elgrn ln

t&e $lay' 19?5 ieetb of gg\rqrggp. Mpd€, petl"tiqrer detarrsrnrnd tlat ttn ErarlH4l

peren@res fon J"igmr and wira rrere ?5.27 peeeent ai 42.77 trEroont, reepec'

titrcJ.y. PeLttioner fiffilrer analyd prioe tickets lrtrtdr rcre rspved fgn

bottles that were sold trr !{arch 3, 1975 ard I'{arch 7, L975 alS &tcuntnedl a

marlc-tp of 28,85 pensrt for ltqrpr ard 49.36 perent for vdne. Fettttqer

stt€nffi that tlrc d,iffersrae in its auit!.td ea"tes and rqorted ta:tabfc salet

was dls to an ir&ease in invenbryr brealogel elrrlnkrye, rmrta:<able sals,

ptrrchases on a eplJ.t case basts ard caae lot sal€s.

6. fhe 5rle fict(ets nhictr pe$tiornlr hd afft-:t€d to t.}rc bottl,eE of

wlne ard Lk{uor oontalned, Lnforrrntlsr regardlrg the Bal-es pr:[e, tJe ap]lcable

tat(f tlte mnstrwrs aogt arxl petJtiorstg oded oot ea<cluelve of ary caslr

dis6.rrt. PetC.tionr hd not, onsJ.dsred tbe cash diso.nrt all"crded by srypliera

as a reducflqr ln tts purctraee prI,oe. Petltioner faif€d to establi.sh t}lat tlp

88les pri€s slu*n on itg prioe tickets wsre ocrgaraUfe to the priog reportsd

in PFqE:ese. Wia.
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7, PeLittorur sdxrtttgd no doq$EntatLon or ot}Br $futarrtial e\rtd€ns

to st$pct strch tt€n6 ag an inrcase in trwentory, breal<agre, ehrinkagre. rDrF

h:rabre sales, 5rurcltrases on a qplit case basis arrl case sales.

8. $e bmks ard remrds malntairnd bry petitJore rere rpt a@uate for

the AlEiit Divle*rn to deternrtre tJe exact drurrnt of petitlornrrs til€ble saLes

or sales tal( liablllty.

9. Petitloner at all tirrcs acted in good faith.

oqErlxs q$i q. m!{

A. That ttrc auctit was fue in ac@rdanoe w-ith etardard audLtlrg prcdures

estabHshed by tlp Alld.it Divislon. the proceduree us€d b deteuntre petlttwts

tanable sales welre FrcFer pursuant to sectim Lt38(a) of the Ibx ta[r. fhe

reeultant, firdirgs of arklltjona] sal€s ta:i &re l*rre srryported by flbstantial

Cocurenta4r errldenre. Petitioner fail€d to stsr that the detewdlatl,ql of

a&iitlonal salee tan dr.ra r*ag Lnonrct.

B. that tlp intet@t in euress of t}le mt$imrn interrest ard Ute penalty

firyos€d gxrrsuant to sest{<yn 1145(a) of t}re Ta:r Isv are carroel,led.

C. Tllat ttre petiLi.ur of l.eo ErsTner is grarrted, to the extent' irdicaH

ln Oonclireim 'gn aborcr tlat the Audit Dlrrision is leregr dtrected b acoo*

lrgly nod:lfy tlre ]bt.lce of Deterrninatlon ard psnarrl for Palncnt of Salee anl

Uee Tarqes Due lssu€d !,larcfr 12, 1976i arxl tlat, enrcept a6 so granted, the

atrpllcatlon is in all other respects d€nLd.

DHIED: Albany, Nan York

MAY 2 9 1981




