
STATE OF NEW YORK
STATE TAX COUMISSION

In the Matter of the Pet i t ion
o f

hr i l l i am E.  Bou ley  Co.  ,  Inc .

AFFIDAVIT OF MAILING

for Redeterminat ion of
of a Determinat ion or
under Art ic le 28 & 29
1973 -  7977.

a Def ic iency or a Revision
a Refund of Sales & Use Tax
of the Tax law for the Years

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 19th day of June, 1981, he served the within not ice of Decision by mai l
upon Wil l iam E. Bou1ey Co.,  fnc.,  the pet i t ioner in the r+i thin proceedinS, by
enclosing a true copy thereof in a securely sealed postpaid wrapper addressed
as fo l lows:

h l i l l i am E.  Bou ley  Co. ,  Inc .
265 Genesee St .
Auburn, NY 13021

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent further says
herein and that the address set
of the pet i t ioner.

Sworn to before me this
19 th  day  o f  June,  1981.

that the said addressee is the pet i t ioner
forth on said vrrapper is the last known address
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STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter

Wi l l iam E.

of the Pet i t ion
o f

B o u l e y  C o . ,  I n c .

for Redeterminat ion of
of a Determinat ion or
under Art ic le 28 & 29
Years  1973 -  1977.

AI'FIDAVIT OF MAITING

a Defic iency or a Revision
a Refund of Sales & Use Tax
of the Tax Law for the

further says that the said addressee is the representat ive
herein and that the address set forth on said wrapper is the

of the representat ive of the pet i t ioner.
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State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 19th day of June, 1981, he served the within not ice of Decision by mai l
upon JoeI M. Howard, I I I  the representat ive of the pet i t ioner in the within
proceedinS, by enclosing a true copy thereof in a securely sealed postpaid
r,Jrapper addressed as fol lows:

Mr .  Joe I  M.  Howard ,  I I I
Couch & Howard
S t a t e  B a n k  B l d g . ,  7 5  S t a t e  S t . ,  S u i t e  1 0 1 1
Albany, NY L2207

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent
of the pet i t ioner
Iast known address

Sworn to before me this
19 th  day  o f  June,  1981.



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

June 19 ,  1981

l l i l l i am E.  Bou ley  Co. ,  Inc .
265 Genesee St.
Auburn, NY 13021

Gentlemen:

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 1139 & 7243 of the Tax law, any proceeding in court  to
review an adverse decision by the State Tax Commission can only be inst i tuted
under Art ic le 78 of the Civi t  Pract ice Laws and Rules, and must be commenced in
the Supreme Court of the State of New York, Albany County, within 4 months from
the date of this not ice.

Inquiries concerning the computation of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept.  Taxat ion and Finance
Deputy Comnissioner and Counsel
Albany, New York 72227
Phone # (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

Peti t ioner '  s Representat ive
Joe l  M.  Howard ,  I I I
Couch & Howard
Sta te  Bank B ldg . ,  75  Sta te  S t . ,  Su i te  1011
Albany, NY L2207
Taxing Bureau' s Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

wrtLIAM E. BoULEY CO., INC.

for Revision of a Determinat ion or for
Refund of Sales and Use Tax under
Art ic les 28 and 29 of the Tax Law for the
Years  1973,  7974,  7975,  7976 and 7977.

DECISION

Pet i t ioner ,  L l i l l i a rn  B .  Bou ley  Co. ,  fnc . ,  265 Genesee St ree t ,  Auburn ,

New York 13021, f i led a pet i t ion for revision of a determinat ion or for refund

of sales and use taxes under Art ic les 28 and 29 of the Tax Law for the vears

1973, 7974, 1975, 1976 and t977 (Fi1e No. 20360).

A formal hearing was held before Jerome M. Hesch, Hearing Off icer,  on

May 19 ,  1980 a t  1 :15  P.M.  a t  the  o f f i ces  o f  the  Sta te  Tax  Commiss ion ,  Bu i ld ing  9 ,

State Campus, Albany, New York. Pet i t ioner appeared by Joel H. Howard, Esq.

The Aud i t  D iv is ion  appeared by  Ra lph  J .  Vecch io ,  Esq.  (E1 len  Purce l l ,  Esq . ,  o f

counse l ) .

ISSUE

Whether pet i t ioner 's purchases of suppl ies and nater ials used in the

performance of a capital improvement contract for an exempt oxganization were

exempt from sales tax.

FINDINGS OF FACT

1.  Pet i t ioner ,  I r t i l l i am E.  Bou ley  Co. ,  Inc . ,  f i l ed  an  App l ica t ion  fo r

Credit  or Refund of State and local Sales or Use Tax on March 17, 1975, request-

ing  a  c red i t  o f  $361807.51  fo r  sa les  taxes  on  the  purchase o f  mater ia ls  incor -

porated into the construct ion of a housing project for an exempt organizat ion.
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2. 0n June 17, 7975, such request was denied by the Audit  Divis ion.

3 .  Pet i t ioner  pa id  $36,807.51  in  sa les  taxes  on  October  1 ,  1976,  and

$3,000.95  in  in te res t  on  January  13 ,  1977.

4. Pet i t ioner f i led a second appl icat ion on June 28, 7977, request ing a

re fund fo r  sa les  taxes  pa id  in  the  amount  o f  $36,807.51 ,  p lus  $3 ,000.95  in

interest paid. This refund claim was also based on the ground that the naLerials

were incorporated into a construct ion project for an exempt organizat ion.

5. 0n August 19, L977 ,  the second request for a refund was denied by the

Audit  Divis ion.

6. 0n February 4, 1972, pet i t ioner entered into a contract with the

Sleepy Hollow Cornnunity Development Fund Company ("Sleepy Hollow"), an exempt

organizaLion, for the construct. ion of a low income housing project in Monticel lo,

New York.

7. The contract was on a standardized form suppl ied by the U.S. Department

of Housing and Urban Development.  Pursuant to the terms of said contract,

Sleepy Hol low was to pay pet i t ioner on a cost basis plus a f ixed prof i t  of

$L461533.00 for the construct ion. Paragraph A of Art ic le 10 provided that the

cost of consLruct ion was to include al l  i tems of costs and expenses incurred by

pet i t ioner including labor,  mater ial  and sales tax.

8. Pet i t ioner el iminated from i ts cost est imate the sales tax due upon

the purchase of bui lding mater ials.  I t ,  however,  included in the periodic

requisi t ions for payment submitted to Sleepy Hol low the expense of sales tax

that had been incurred upon i ts purchases.

9. As f inal  payment for construct ion of the housing project,  pet i t ioner

accepted  a  res idua l  rece ip ts  no te  fo r  $95,000.00 ,  p r inc ipa l  and a l l  in te res t

payable at matur i ty in 40 years.



10.  Pet i t ioner  tes t i f ied

Tax Commission, the pr incipal

tax refunded to i t .
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that i f  successful

on the note will be

in i ts pet i t ion

reduced by the

to the State 
,

amount of sales

CONCTUSIONS OF TAW

A. That where the evidence indicates that at the time of execution of the

contract a) the contract ing part ies were aware of exempt status of the organizat ionl

b) the part ies intended to exclude taxes on purchases for the performance of the

contract;  and c) no sales tax was charged the exempt inst i tut ion, no sales tax

is  app l i cab le .  Sweet  Assoc ia tes  v .  Ga l lman,  36  A.D.2d 95  (3 rd  Dept .  1971) ,

A f f ' d ,  2 9  N . Y . 2 d  9 0 2  ( 1 9 7 2 ) .

B. That the pet i t ioner fai led to sustain the burden of proof required to

show that it was the intention of the tax exenpt organization not to bear the

cost of sales tax on mater ials incorporated into the capital  improvement.

Furthermore, sales tax r^ras included in the cost bi l led by the pet i t ioner for

construct ion of the exempt organizat ionts low income housing project.

C. That the pet i t ion of t l i l l iam E. Bouley Co.,  Inc. is denied and the

of refund issued by the Audit  Divis ion on August 19, 1977 is sustained.denial

DATED: Albany, New York

JUN 19 1981

STATE TAX COMMISSION


