
STATE 0F NEI{I YORK

STATE TAX COMMISSION

In the Matter of the Petition
o f

John Boh lsen Assoc ia tes ,  fnc .
Arby's Roast Beef Restaurant

AFFIDAVIT OF MAIIING

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Sales & Use Tax
under Art ic le 28 of the Tax law for the Period
e/L17 t  -  8 /37 /74 .

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Departnent of Taxat ion and Finance, over 18 years of age, and that on
the 2nd day of 0ctober,  1981, he served the within not ice of Decision by
cert i f ied mai l  upon John Associates, Inc.,  Arby's Roast Beef Restaurant the
pet i t ioner in the within proceeding, by enclosing a true copy thereof in a
securely sealed postpaid trrapper addressed as fol lows:

John Boh lsen Assoc ia tes ,  Inc .
Arby's Roast Beef Restaurant
1600 Dear Park Avenue
Deer  Park ,  NY L I729

and by deposit ing same enclosed in a postpaid properly addressed vlrapper in a
(post of f ice or off ic ial  depository) under the exclusj .ve care and custody of
the United States Postal  Service within the State of New York.

That deponent further says that the
herein and that the address set forth on
of the pet i t ioner.

Sworn to before me this
2nd day  o f  October ,  1981.

said addressFe is the pet i t ioner
said wrapper is t [e last known address- - .  

. ,  1  . - )
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STATE OF NEW YORK
STATE TAX COMMISSION

In the l{atter of the Petition
o f

John Boh lsen Assoc ia tes ,  Inc .
Arbyrs Roast Beef Restaurant

AFFIDAVIT OF MAITING

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Sales & Use Tax
under Art.icle 28 of the Tax Law for the Period
e / 7 / 7 1  -  8 / 3 7 1 7 4

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Departnent of Taxat ion and Finance, over 18 years of age, and that on
the 2nd day of 0ctober,  1981, he served the within not ice of Decision by
certified mail upon Seymour Diamond the representative of the petitioner in
the within proceeding, by enclosing a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

Seymour Diamond
Diamond Charles & Co.
276 l{errick Ave.
Merr ick, NY 11566

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent further says that the said addressee is
of the pet i t ioner herein and that the address set forth on
last known address of the representat ive of the pet i t ioner.

,, ,|

Sworn to before me this
2nd day  o f  October ,  1981.

the representative
said wrapper is the



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

October  2,  1981

John Boh lsen Assoc ia tes ,  Inc .
Arby's Roast Beef Restaurant
1600 Dear Park Avenue
Deer Park, NY 1L729

Gentlemen:

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative leve1.
Pursuant to sect ion(s) 1138 & 1243 of the Tax law, any proceeding in court  to
review an adverse decision by the State Tax Commission can only be inst i tuted
under Art ic le 78 of the Civi l  Pract ice Laws and Ru1es, and must be commenced in
the Supreme Court of the State of New York, Albany County, within 4 months from
the date of this not ice.

Inquiries concerning the computation of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
Deputy Comnissioner and Counsel
Albany, New York 72227
Phone # (518) 457-6240

Kry,*W
STATE TAX COMMISSION

cc:  Pet i t ioner ts  Representa t ive
Seynour Diamond
Diamond Charles & Co.
2L6 Ylerd,ck Ave.
Merr ick, NY 11566
Taxing Bureau's Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petition

o f

JoHN BoHISEN ASSoCIATES, rNC.
ARBY'S ROAST BEEF RESTAURANT

for Revision of a Deterninat ion or for Refund
of Sales and Use Taxes under Art ic les 28 and
29 af the Tax Law for the Period September 1,
1971 th rough August  31 ,  L974.

L.  Pet i t ioner ,  John Bohlsen Associates,  Inc. ,  Arby 's

operated three drive-in restaurants sel l ing food and drink

and off-prenise consumption.

Pet i t ioner ,  John Boh lsen Assoc ia tes ,  Inc . ,  Arby 's  Roast  Beef  Restaurant ,

1600 Dear Park Avenue, Deer Park, New York 11.729, f i led a pet i t ion for revision

of a determination or for refund of sales and use taxes under Articles 28 and 29

of the Tax Law for the period September 1, 1971 through August 31, 1974 (Fi le

N o .  1 0 0 2 5 ) .

A smal l  c laims hearing was held before Joseph Chyrywaty, Hearing Off icer,

at the off ices of the State Tax Commission, Two ldor ld Trade Center,  New York,

New York, on December 18, L979 at 1:00 P.11. Pet i t ioner appeared by Seymour

Diamond, P.A. The Audit  Divis ion appeared by Ralph J. Vecchio, Esq. (Samuel

Freund,  Esq.  ,  o f  counse l ) .

ISSIIE

l lhether paper bags, r+rapping paper,  napkins, strards, st i rers,  containers,

cups and l ids used by a fast food restaurant which sel ls food for of f-prenise

and on-premise consumption are taxable.

FINDINGS OF FACT

DECISION

Roast Beef Restaurant,

for both on-premise
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2 .  0n  Apr i l  L8 ,  1975,  as  the  resu l t  o f  a  f ie ld  aud i t ,  the  Aud i t  D iv is ion

issued a Not ice of Determinat ion and Demand for Payment of Sales and Use Taxes

Due against the pet i t ioner for tax due of $6 ,277.97 fot the period September 1,

1971 Lhrough August  31 ,  7974.  0n  October  23 ,1975,  the  Aud i t  D iv is ion  issued a

Notice of Assessment Review reducing the tax due to $5 1202.70.

3. Pet i t ioner executed a consent extending the t ime within which to issue

an assessment of sales and use taxes due for the period in issue, to December

2 0 ,  1 9 7 5 .

4. 0n audit ,  the Audit  Divis ion determined that.  purchases of paper bags,

wrapping paper,  containers, cups, l ids, napkins, straws and st i rers used in the

pet i t ionerrs fast food operat ion were subject to sales tax and determined a tax

due of $4'139.57 on such purchases. Addit ional ly,  the Audit  Divis ion determined

a tax due of $11062.53 on cleaning suppl ies and certain f ixed assets which the

pet i t ioner agreed to and paid.

5. A conference was held for the purpose of resolving the issue regarding

the tax due of $4r139.57 on the purchase of paper products. At the conference

it  was determined that $654.06 represented tax due on the purchase of napkins,

straws and st i rers.  The pet i t ioner agreed that such purchases were taxable and

paid the tax.

6. The paper bags, wrapping paper,  containers, cups and l ids at issue

were used by pet i t ioner to package food i tems for sale to customers. Said

packaging mater ials are transferred to the customer along with the food product.

Pet i t ioner 's business operat ion is such that the packaging is a cr i t ical

element of the f inal  product sold to customers.
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CONCTUSIONS OF tAW

A. That the paper bags, wrapping paper,  containers, cups and l ids used by

pet i t ioner to package food and dr ink for sale to i ts cusLomers were purchased

for  " resa le  as  such"  w i th in  the  mean ing  and in ten t  o f  sec t ion  1101(b) (4 ) ( i ) (A)

of the Tax Law and therefore not subject to tax. Yalter of  Burger King, Inc.

v.  State Tax Coumission, 51 NY 2d 6L4. The tax determined due on such paper

produc ts  in  the  amount  o f  $3 ,485.51  is  cance l led .

B.  That  the  pe t i t ion  o f  John Boh lsen Assoc ia tes ,  Inc . ,  Arby 's  Roast  Beef

Restaurant is granted to the extent indicated in Conclusion I 'Arr;  that the

remaining taxes due of $1r716.59 plus appl icable interest thereon have been

paid by peEit ioner.  Accordingly,  the Not ice of Determinat ion and Demand for

Payment of Sales and Use Taxes Due issued Apri l  18, 1975, as revised by the

Not ice  o f  Assessment  Rev iew issued 0c tober  23 ,  1975 is  cance l led .

DATED: Albany, New York

OcT 0 2 1381
ATE TAX COMMISSION
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