
STATE OF NBW YORK

STATE TAX COMMISSION

In the Hatter of  the Pet i t ion
o f

B lue  Spruce Farms,  Inc .
AFFIDAVIT OF MAITING

for Redeterminat. ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Sales & Use Tax
under Art ic le 2B & 29 of the Tax Law for the
P e r i o d  6 l r / 7 6 - 6 1 7 / 7 9 .

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
Lhe 11th day of December, 1981, he served the within not ice of Decision by
cert i f ied mai l  upon Blue Spruce Farms, Inc.,  the pet i t ioner in the within
proceeding, by enclosing a true copy thereof in a securely sealed postpaid
wrapper  addressed as  fo l lows:

B lue  Spruce Farms,  Inc .
Gardner Rd.
Altamont, NY 72009

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United SLates Postal  Service within the State of New York.

That deponent further says
herein and that the address set
o f  the  pe t i t ioner .

Sworn to before me this
1 l th  day  o f  December ,  1981.

said addressee, is the pet i t ioner
said wrapper" is the last known-a

that. the
for th on



STATE OF NEI{ YORK
STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion
o f

B lue  Sp ruce  Fa rms ,  I nc .

for  Redeterminat ion of  a Def ic iency or  a Revis ion
of  a Determinat ion or  a Refund of  Sales & Use Tax
under Ar t ic le  2B &,  29 of  the Tax Law for  the
Per iod  6 / t176 -6 /L /79 .

AT'FIDAVIT OF MAILING

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 11th day of December, 1981, he served the within not ice of Decision by
cert i f ied mai l  upon Richard V. DrAlessandro the representat ive of the
pet i t ioner in the within proceedinS, by enclosing a true copy thereof in a
secure ly  sea led  pos tpa id  wrapper  addressed as  fo l lows:

R ichard  V.  D 'A lessandro
111 Wash ing ton  Ave.
Albany, NY 12210

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Posta} Service within the State of New York.

That deponent further says that the said addressee is
of the pet i t ioner herein and that the address set forth on
Iast known address of the representative of the peLiLi/ner.

Sworn to before me this
11 th  day  o f  December ,  1981

the representat ive
said wrapper is  the

,4 - .2,/' ./
t fthul, A, fi.r'AZ?zz/



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

December  11 ,  1981

Blue  Spruce Farms,  Inc .
Gardner Rd.
Altamont, NY 12009

Gentlemen:

Please take not ice of the Decision of the State Tax Commission enclosed
herer,rith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 1139 7243 of the Tax Law, any proceeding in court  to
review an adverse decision by the State Tax Commission can only be inst i tuted
under Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be cormenced in
the Supreme Court of the State of New York, Albany County, within 4 months from
Lhe date of this not ice.

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  mav be  addressed to :

NYS Dept.  Taxat ion and Finance
Deputy Commissioner and Counsel
Albany, New York 72227
Phone i t  (518) 4s7-6240

Very truly yours,

STATE TAX COMMISSION

cc:  Pet i t ioner 's  Representa t ive
Richard  V.  D 'A lessandro
111 ldashington Ave.
Albany, NY I22IO
Taxing Bureau' s Representat ive



STATE OF NEh' YORK

STATE TAX COMMISSION

In the Matter of the Petition

o f

BIUE SPRUCE FARI'IS, INC.

for Revision of a Determinat ion or for Refund
of Sales and Use Taxes under Art ic les 28 and 29
of the Tax Law for the Period June 1, 1976
t h r o u g h  J u n e  1 , 1 9 7 9 .

1 .  Pet i t ioner ,  B Iue  Spruce Farms,  Inc . ,  i s  a

i ts off ices at Gardner Road, Altanont,  New York.

sale and breeding of rodents (rats and mice) under

produce germ free animals for laboratory use.

DECISION

New York Corporation having

Petitioner was engaged in the

ster i le condit ions to

Pet i t ioner Blue Spruce Farms, Inc.,  Gardner Road, Altamont,  New York

12009, f i led a pet i t ion for revision of a determinat ion or for refund of sales

and use taxes under Articles 28 & 29 of the Tax Law for the period June 1, 1976

through June 1 ,  1979 (F i le  No.  28677) .

A smal l  c laims hearing was held before Arthur Johnson, I lear ing 0ff icer at

the off ices of the State Tax Commission, State Campus, BIdg. 9, Albany, New

York ,  on  May 26 ,  1981 a t  9 :15  A.M.  Pet i t ioner  appeared by  R ichard  V.  D 'A lessandro ,

The Audit  Divis ion appeared by Ralph J. Vecchio, Esq. (Harry Kadish,

o f  counse l ) .

ISSUE

I. Whether petitioner is entitled to the exemption frorn sales and use tax

provided in section 1115(a) (6) of the Tax Law for farming.

II.  Whether petit ioner paid sales tax on its purchases of feed and chemicals.

FINDINGS OF FACT



- 2 -

2 .  On June 22 ,  Ig7g,  pe t i t ioner  f i led  a  C la im For  Refund By  Farners

(ST-142)  fo r  sa les  taxes  o f  $181668.50  pa id  on  i t s  purchases  o f  feed cover ing

the period June 1, 1976 through June 1, 1979. A second claim was f i led on the

same daLe fo r  sa les  tax  o f  $41.05  pa id  on  purchases  o f  chemica ls  fo r  the  per iod

August 30, 1976 through May 9, 1979.

3. The Audit  Divis ion determined that the feed and chemicals were suppl ies

used or consumed direct ly and predominant ly in the product ion of tangible

personal property for sale. On December 12, 1979 i t  approved a refund of

$81079.91  fo r  the  loca l  sa les  tax  based on  the  exempt ion  prov ided in  sec t ion

1210(a) (1 )  o f  the  Tax  Law.  The ba lance o f  the  re fund c la im $10,629.64  (New

York  Sta te  sa les  tax)  was  den ied  s ince  sec t ion  1115(a) ( fZ)  o f  the  Tax  law does

not exempt suppl ies from the New York State sales tax.

4. Pet i t ioner argued that i ts business act iv i t ies const i tute a farming

operat ion and therefore the purchases of feed and chemicals are exempt from New

York  Sta te  sa les  tax  under  sec t ion  1115(a) (6 )  o f  the  Tax  Law.  I t  i s  the

pos i t ion  o f  pe t i t ioner  tha t  the  language o f  sec t ion  f f15(a) (6 )  i s  c lear  and

unambiguous and that under t ime honored rules of general  construcLion, the

language must be interpreted as wri t ten in People v.  01ak, 300 N.Y. 96 and no

I imi tat ion or  rest r ic t ion must  be p laced upon i ts  language (Chamber la in v .  h lesLern

T r a n s p o r t a t i o n  C o . ,  4 4  N . Y .  3 0 5 ) .

5. During the period at issue, pet i t ioner purchased feed and chemicals in

t h e  a m o u n t  o f  $ 2 6 9 , 3 1 7 . 6 5  a n d  p a i d  s a l e s  t a x e s  t h e r e o n  o f  $ 1 8 , 8 5 8 . 4 7 .

CONCTUSIONS OF tAW

A. That in accordance with Finding of Fact "5",  pet i t ioner paid the sales

taxes for which i t  is seeking a refund.



- 3 -

B.  That  sec t ion  1115(a) (6 )  o f  the  Tax  law prov ides  in  par t ,  an  exempt ion

from sales and use tax for " tangible personal property. . .  for use or consuurpt ion

direct ly and predominant ly in the product ion for sale of tangible personal

property by farming, including stock, dairy,  poultry,  f rui t ,  fur bearing

animal,  graping and truck farming.

C. That sect ion 1142 of the Tax Law authorizes and empowers the tax

commission (1) to make, adopt and amend rules and regulat ions appropriate to

the carrying out of this Art ic le and the purposes thereof.

The po l i cy  o f  the  tax  commiss ion  w i th  respec t  to  sec t ion  f f15(a) (6 )  o f  the

Tax law is evidenced by the promulgation af 2A NYCRR 528.7 vrhich provides in

subsect ion (b) Farming:

"The term rfarming'  means raising sLock, dairy,  poultry,  or
fur bearing animals, f rui t  and truck farming, operat ing
ranches, nurseries, greenhouses, or oLher simi lar structures
used pr imari ly for the raising of agr icul tural ,  hort icul tural
or f lor icul ture commodit ies and operat ing orchards.

* * *

Example 2: The breeding of dogs, cats and other pets or
labora tory  an ima ls  i s  no t  fa rming . . . " .

That. a statute or regulation authorizing an exemption from

strictly construed against the taxpayer (UqlqgE of 9ryca lr.

C o m m i s s i o : r ,  3 7  N . Y . 2 d  1 9 3 ) .

Accordingly,  pet i t ioner is not engaged

in ten t  o f  sec t ion  1115(a) (6 )  o f  the  Tax  Law

not entitled to refund of the New York State

Laxat ion is to be

New York State Tax

in farming within the meaning and

and 20 NYCRR 528.7 and thereby is

sales tax paid on feed and chenricals.



D.

denial

DATED:

That the pet i t ion of BIue

issued December  12 ,  1979 is

Albany, New York

-4-

Spruce Farms,

sustained.

is denied and the refund

DEC 111981
COMMISSION


