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STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter

W.  R.  Bar tmon,  Inc .

the  Pet i t iono f

o f

AFFIDAVIT OF MAILING

for Redeterminat ion of a Def ic iency or a Revision

of a Determinat ion or a Refund of

Sa les  Tax

under Art ic le 28 & 29 of the Tax Law

f o r  t h e  P e r i o d  9 / 1 1 7 4 - I 2 / 3 1 / 7 7 .

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

30th day of January, 1981, he served the within not ice of Decision by mai l  upon

Lt.  R. Bartmon, Inc.,  the pet i t ioner in the within proceeding, by enclosing a

true copy thereof in a securely sealed postpaid wrapper addressed as fol lows:

W.  R.  Bar tmon,  Inc .
c/o Phi l ip Gerver,  Off icer
180 Prospec t  Ave.
Oradel- l ,  NJ 07649

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a

(post of f ice or off ic ial  depository) under the exclusive care and custody of the

United States Postal  Service within the State of New York.

That deponent further says that the said addressee is the pet i t ioner herein

of the

pet i t ioner .

Sworn to before rne this

30th day of January, 1981.
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State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

30th day of January, 1981, he served the within not ice of Decision by mai l  upon

Sidney W. Mint.z the representat ive of the pet i t ioner in the within proceeding,

by enclosing a true copy thereof in a securely sealed postpaid wrapper addressed

as fo l lows:

Mr. Sidney W, Mintz
Mi l1er & Mintz
295 Madison Ave.
New York,  Ny 10017

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a

(post of f ice or off ic ial  depository) under the exclusive care and custody of the

United States Postal  Service within the State of New York.

That deponenL further says that the said addressee is the representat ive of

the pet i t ioner herein and that the address set forth on said h'rapper is the last

,tt. 
'' 

.,"tt-

Sworn to before me this

30 th  day  o f  January ,  1981.
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STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY, NEW YORK 12227

January 30, 1981

W.  R.  Bar tmon,  Inc .
c/o Phi l ip Gerver,  Off icer
180 Prospect Ave.
0radel l ,  NJ 07649

Gentlemen:

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 1138 & L243 of the Tax Law, any proceeding in court  to
review an adverse decision by the State Tax Conurission can only be instituted
under Article 78 of the Civil Practice Laws and Rules, and must be commenced
in the Supreme Court of the State of New York, Albany County, within 4 months
from the date of this not ice.

Inquiries concerning the computation of tax due or refund allowed in
accordance with this decision nay be addressed to:

NYS Dept .  Taxat ion  and F inance
Deputy Commissioner and Counsel
A lbany ,  New York  12227
Phone # (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

cc: Pet i t ioner 's Representat ive
Sidney W. Mintz
Mil ler & Mintz
295 Madison Ave.
New York, NY 10017
Taxing Bureau' s Representative



STAf,E OF NEW YORK

STATE TA)( @I.4MISSICD{

In the }4atter of ttte Petition :

o f :

W.R. BARII\4ON, INC. : DECISION

for Revision of a DetenrLination or for Refi:nd :
of Sales and Use Ta><es under Articles 28 and
29 of ttre Tax Iaw for tlre Period Septenrber 1, :
1974 ttrrough Decenber 3I, 1977.

:

Petitj-oner, W.R. Barfiron, Inc., c/o Philip C€wer, 180 Prospect Avenue,

Oradell' New Jersey 07649, filed a petition for revision of a det€nrLination or

for refi:nd of sales and use ta><es r:nder Articles 28 and 29 of ttre Tax l,avr for

the period Septernber L, L974 ttrrough Decernber 3L, L977 (File llo. 24248).

A sna1l claims hearing was held before Arthur Johnson, Hearing Officer,

at tte offices of ttre State Tax Conrnission, T\rrc lrlorld Trade Center, Nerv York,

New York, on October I, 1980 at l:15 P.M. Petitioner appeared by Sidney W.

Mintz, Esq. Ttre Audit Division atrpeared by Ralph J. Vecclrio, Esg. (I::vdn

bt,4f, Esq., of counsel).

ISSUE

Whether the audit Division accr:rately deterrnined additional sales ta:<es

due from petitioner for ttre period Septernber Lt L974 ttr::ough Decenlcer 31,

1977.

F]NDINGS OF FASI

1. Petitioner, W.R. Bartnon, Inc., operated a dnrg store located at

2275 Graxd, Concourse, Bronx, Ner,v York. TLre busjless was sold on or about

Januarlz L, 1978.



- 2 -

2. On l4ay 22, L978, as the result of an audit, tlre Audit Division

issued a \lotice of Determ:ination and Demand for Palzrnent of Sales and Use Ta.es

Dre against petitioner for ttre period Septenber I, L974 th:rcugh Deoenber 31,

7977 for taxes due of $6,206.54, plus rnininnnn statutory interest of $1,025.98,

for a total of $7,232.52.

3. Petitioner execrrted a consent e>ctending ttre period of linLitation for

assessnent of sales and use taxes for ttre period Septenrber I, 7974 tluough

August 3L, 1977, to Decernber J-9, 1978.

4. O: audit, ttre Audit Division analyzed pr:rclr,ase inrrcies for tlre

npnths of ltlarch 1976 and Septenber 1976 and deterrnined that 31.51 percent of

said purchases were items that would be sr:bject to tax when sold. A nrarkr.p

test was not perfornd because tlne business was sold prior to the audit and

consequently, actr:a1 selling prices r,lere not available. llherefore, the Audit

Division estirnated petitioner's markup on taxable items at 50 percent. Said

markup was based on petitionerrs overall nrarkup neported on Federal incsre tax

returns filed for tlre ye€rrs I974t 1975 and 1976. fhis markup was applied to

applicable pr-rrchases wtrich resulted in additional taxable sales of $2a,807.00.

Ttre Audit Division also found use taxes due of $222.00 on ttre pr:rctrase

of f*ed assets. lbwever, petitioner did not contest said anount.

5. Petitioner was burglarized on approxinntely ten different occasions

during the audit period. Retrnrts of suctr burglaries were filed wittr tlre 46ttr

Precinct of ttre New York City Folice DeparEnent. A detecLirrc wittr tlre 46th

Precinct Lestified that he persornlly investigated tr,ro br:rglaries at tr=titioner's

store and ttrat, he was also aware of several reports made by otter police

officers. The detective also testified that tlre store was located lrr a high

crine area and the natr:re of thre nercLrandlse stolen was itsns such as watdres.

The extent of petitioner's losses varied in eactr br:rglaqz; lowever, ttre errtire
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inventory was stolen or destroled jn ttre blaclcout which ocsurrred in L977. the

stolerr rerctrandj-se was prirnarity ta<able itens.

Petitioner suffered irventory losses of ta<able itenrs of $451000.00

during the period at issue due to the foregoing br.rglaries and pilferage.

6. Drring tlre period at issue, it becane necessaq/ for petitioner to

buy rerchandise tlrrough jobers rather than directly fron nrarrufacburers and,

@nsequently, Pay higher prices for ttre sane nerchandise. In order to stay

ccnpetitive, petitioner did rpt increase its selling prices. llkerefore, its

profit rnargin and rnarkup percentage were redued.. Petitiorrer also ran sSncial

sales to induce sustoners jnto tlre store. Petitionerts narlarp peroentage on

prescription dnrgs and nedicines was greater tlran on taxable items. Sine 68

percent of petitioner's purchases were for rron-taxable items, the orrerall

marlarp of 50 percent f:rorn Fbderal inoqre ta< returns is o<essirre for taxable

items.

Petitioner's average narln-rp on taxable it€ms was 33 peroent.

7. Petitioner asted in good faith at all tines.

OONCLUSIODIS OF LAI/'I

A. That tte Audit Division did not give onsideration to br:rglaries and

pilferage as set forlh in Finding of Faet "5" 1 rtrreo\rer, the estirnated narkup

of 50 percent was ex€ssive based on Finding of Fact "6". Therefore, tlre

Audit Division's determinaUion of additional ta><es dr:e is inorrect. That ttre

application of a 33 percerrt, nrarkq> to taxable purctlases reduoed by ttre e>ctent

of petitioner's losses, result in no additiornl ta>< liability. Accord:ing1y,

ttte additional sales ta><es due of $5,984.54 detenrLined by ttle Audit nivision

are canc€lled.
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B. lltrat tlre petition of W.R. Bartrum, Inc., is granted to tlre e>cEent

indicated in @nclusion of law "A"; tlr,at ttre Audit Division is hereby directed

to noilify the lrlotice of DeterminaLion and Denranct for Palznent of Sales and Use

Taxes Dtre issued Wy 22, I978t togettrer witlr interest oonputed at tlre nd:rfunnrt

statutory rate; and that, exaept as so granted, ttre petition is in all other

respects denied.

DMED: Albany, New York

JAN 3 U 1$8i


