
STATE OF NEW YORK

STATE TAX COUI,IISSION

In the Matter of the Petition
o f

Terence Balcolm
and Randolph Balcolm

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Sales & Use Tax
under Article 28 & 29 of the Tax law for the
P e r i o d  3 l  r / 7 5 - 2 /  Z B l l  A .

AFFIDAVIT OF MAIIING

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 6th day of November, 1981, he served the within not ice of Decision by
cert i f ied mai l  upon Terence Balcolm and Randolph Balcolm the pet i t ioners in
the within proceeding, by enclosing a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lorps:

Terence Balcolm
and Randolph Balcolm
1"037 hlebster St.
Schenectady, NY

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent further says
herein and that the address set
of the pet i t ioner.

Sworn to before me this
6th day of November, 1981.

said addressee is the pet i t ioner
said wrappqr is the last

that the
forth on address
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for Redeterminat ion of a Def ic iency or a Revision
of a Determination or a Refund of Sales & Use Tax
under Article 28 & 29 of the Tax Law for the
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State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxation and Finance, over 18 years of age, and that on
the 6th day of November, 1981, he served the within not ice of Decision by
cert i f ied mai l  upon Alan L. Gebel l  the representat ive of the pet i t ioner in the
within proceeding, by enclosing a true copy thereof in a securely sealed
postpaid vJrapper addressed as fol lows:

Alan L. Gebel l
Pemberton, Buchyn & O'Hare
701 Un ion  St .
Schenectady, NY 12305

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal Service within the State of New York.

That deponent further says that the said addressee is
of the pet i t ioner herein and that the address set forth on
Iast known address of the representat ive of the pet i t ioner.

Sworn td before me this
6th day of November, 1981.

the representative
said wrapper is the



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 122?7

November 6, 1981

Terence Balcolm
and Randolph Balcolm
1037 hrebster St.
Schenectady, NY

Gentlemen:

Please take not ice of the Decision of the State Tax Conrnission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 1138 & 1243 of the Tax Law, any proceeding in court  to
review an adverse decision by the State Tax Commission can only be inst i tuted
under Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in
the Supreme Court of the State of New York, Albany County, within 4 months from
the date of this not ice.

Inquiries concerning the computation of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
Deputy Commissioner and Counsel
Albany, New York 72227
Phone lt (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

Peti t ioner '  s Representat ive
AIan L. Gebel l
Pemberton, Buchyn & O'Hare
701 Union St.
Schenectady, NY 12305
Taxing Bureau' s RepresenLative



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petition

o f

TERENCE BAICOIM and RANDOIPH BAICOLM

for Revision of a Determinat ion or for Refund
of Sales and Use Taxes under Art ic les 28 and
29 of the Tax Law for the Period March 1, 1975
through February 28, 7978.

DECISION

Peti t ioners, Terence Balcolm. and Randolph Balcolm, 1037 l{ebster Street,

Schenectady, New York, f i led a pet i t ion for revision of a determinat ion or for

refund of sales and use taxes under Art ic les 28 and 29 of the Tax law for the

period March 1, 1975 through February 28, 1978 (Fi le No. 24862).

A smal l  c lains hearing was held before Judy M. Clark, Hearing 0ff icer,  at

the off ices of the State Tax Commission, Bui lding l l9,  State Campus, Albany, New

York ,  on  October  6 ,  1980 a t .  2 :45  P.N, .  Pet i t ioners  appeared by  AIan  l .  Gebe l l ,

Esq. The Audit  Divis ion appeared by Ralph J. vecchio, Esq. (Barry Bresler,

E s q .  ,  o f  c o u n s e l ) .

ISSI]E

l+Ihether fhe sales tax asserted against petit ioners under section 1141(c)

of the Tax Law is due upon fai lure of the seller(s) to pay the addit ional tax

assessed .

FINDINGS OF FACT

1 .  0 n  A p r i l  2 0 ,

Payment of Sales and

Randolph Balcolm for

Not ice  was issued in

1978, the Audit  Divis ion issued a Not ice

Use Taxes Due against pet i t ioners Terence

the period March 1, 1975 through February

the  es t imated  amount  o f  $1 ,636.49  tax  p lus

and Demand for

Balcolm and

2 8 , 1 9 7 8 .  T h e

penalt ies and
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interest which represented pet i t ioners'  l iabi l i ty under sect ion 1141(c) of the

Tax Law.

2. 0n February 1, 1978, pet i t ioners purchased a business known as J & K

Groceri-es from Joseph W. Hughes, Jr.  and Karen L. I lughes. Pet i t ioners f i led a

Noti f icat ion of Sale, Transfer or Assignment in Bulk dated February 1, 7978,

which was received by the Audit  Divis ion on February 9, 1978.

3. Subsequent to the purchase of the business by pet i t ioners, a f ie ld

audit  was performed by the Audit  Divis ion on the sel lers '  books and records.

0n audit ,  i t  was found that the business was purchased by Joseph l .J.  Hughes, Jr.

and Karen L. Hughes on February 1, 1977 frour Wil l iam P. Gizzi  d/b/a Grantrs

Grocery Store. A not. i f icat ion of sale was not f i led on this transact ionl

therefore, the audit  consisted of two phases.

First ,  the Audit  Divis ion examined the books and records of Joseph hl .

Hughes, Jr.  and Karen L. Hughes d/b/a J & K Groceries for the period February

1, 7977 Lhxough January 31, 1978. I t  determined an addit ional tax l iabi l i ty of

$451.97 which was agreed to and paid by the Hugheses.

The Audit Division then examined the books and records of lrli l l iam P. Gizzi

d/bla Grant 's Grocery Store for the period l larch 1, 1975 through January 31,

1977. The Audit  Divis ion determined addit . ional tax due of $1,361.18 which was

agreed to by Mr. Gizzi  and a consent to f ix ing of tax was signed by him on

October 31, 1978. The addit ional tax due, however,  was not remit ted.

4. 0n January L7, L979, the Audit  Divis ion reduced the amount of addi-

t iona l  tax  due asser ted  aga ins t  pe t i t ioners  to  $11076.54 .  f t  was  the  Aud i t

Divis ionrs posit ion that the tax due from Wil l iam P. Gizzi  was the l iabi l i ty of

John l,l. and Karen L. Hughes and in turn the liability of the petitioners under

sect ion 1141(c) of the Tax Law. The amount of tax due asserted against the
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pet i t ioners was in error in their  favor;  however,  the Audit  Divis ion conceded

that no increase should be made.

5. Pet i t ioners contended that s ince they did not operate the business

during the period in issue, no tax was due from them and that the tax should

have been col lected from the previous or,rners of the business. Pet i t ioners

further argued that the reguirements of sect ion 1141(c) were met by their

notifying the Audit Division of the purchase, thereby relieving them of any

I iab i l i t y .

CONCI,USIONS OF I,AW

A. That sect ion 1141(c) of the Tax Law states in summary that whenever a

person required to col lect tax shal l  make a sale of his business assets, other-

wise than in the ordinary course of business, the purchaser shal l  at  least ten

days before taking possession not i fy the tax comnission by registered mai l  of

the proposed sale. Whenever the purchaser shal l  fai l  to give not ice as required

or whenever the tax commission shal l  inform the purchaser that a possible claim

for tax existsr any sums of money shal l  be subject to a f i rst  pr ior i ty r ight

and l ien for any such taxes due from the sel ler.  Within ninety days of receipt

of Lhe not ice of the sale from the purchaser,  the Tax Comnission shal l  give

notice to the purchaser and to the seller of the total amount of any tax which

the State claims to be due from the sel ler to the State.

B. That the Tax Commission not i f ied the purchasers of the total  amount of

taxes which the State claimed to be due from the sel ler within 90 days of the

receipt of  the not i f icat ion of sale. Accordingly,  pet i t ioners are personal ly

l iab le  under  sec t ion  1141(c)  o f  the  Tax  Law fo r  the  taxes  o f  the  se l le r (s )

unt i l  such taxes are paid.



c.

and the

January

DATED:

That the pet i t ion of Terence

Notice and Demand for Payment

7 7 ,  1 9 7 9  i s  s u s t a i n e d .

Albany, New York

-4-

Balcolm and Randolph Balcolm is denied

of Sales and Use Taxes Due as revised on

N0v 0 6 1981
COMMISSION



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

November 6, 1981

Terence Balcolm
and Randolph BaIcoIm
1037 Webster  S t .
Schenectady, NY

Gentlemen:

P1ease take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the adninistrative
Pursuant to sect ion(s) 1138 & 1243 of the Tax Law, any proceeding
review an adverse decision by the State Tax Comrnission can only be
under Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be
the Supreme Court of the State of New York, Albany County, within
the date of this not ice.

Ieve l .
in court to

inst i tuted
commenced in

4 months from

in accordanceInquiries concerning the computation of tax due or refund allowed
with this decision nay be addressed to:

NYS Dept. Taxation and Finance
Deputy Comnissioner and Counsel
Albany, New York 12227
Phone # (518) 457-6240

Very truly yours,

STATE TAX COUMISSION

Petitioner I s Representative
Alan L. Gebel l
Pemberton, Buchyn & 0rHare
701 Un ion  St .
Schenectady, NY 12305
Taxing Bureaut s Representat ive



STATE OF NET.] YORK

STATE TAX COMMISSION

In the Matter of the Petition

o f

TERENCE BATCOLM and MNDOLPH BALCOLM

for Revision of a Determination or for Refund
of Sales and Use Taxes under Art ic les 28 and
29 of the Tax Law for the Period March 1. 1975
through February 28, 7978.

DECISION

Peti t ioners, Terence Balcolm and Randolph Balcolm, 1037 Webster Street,

Schenectady, New York, f i led a pet i t ion for revision of a determinat ion or for

refund of sales and use taxes under Art ic les 28 and 29 of the Tax Law for the

period March 1, 1975 through February 28, 1978 (Fi le t to.  24862).

A smal l  c laims hearing was held before Judy M. Clark, Hearing 0ff icer,  at

the off ices of the State Tax Comrnission, Bui lding l I9,  State Campus, Albany, New

York, on October 6, 1980 at 2:45 P.M. Pet i t ioners appeared by Alan L. Gebel l ,

Esq. The Audit  Divis ion appeared by Ralph J. Vecchio, Esq. (Barry Bresler,

E s g .  ,  o f  c o u n s e l ) .

ISSI]E

Irthether the sales tax asserted against pet i t ioners under sect ion 1141(c)

of the Tax Law is due upon fai lure of the sel ler(s) to pay the addit ional tax

a s s e s s e d .

FINDINGS OF FACT

1.  0n  Apr i l  20 ,

Payment of Sales and

Randolph Balcolm for

Not ice was issued in

1978, the Audit Division issued a Notice and Demand for

Use Taxes Due against petit ioners Terence BaIcoLn and

the period March L, 1975 through February 28, L978. The

the estimated amount of $1,636.49 tax plus penalt ies and
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interest which represented pet i t ioners'  l iabi l i ty under sect ion 1141(c) of the

Tax Law.

2. On February 1, 1978, pet i t ioners purchased a business known as J & K

Grocer ies  f rom Joseph W.Hughes,  J r .  and Karen l .  Hughes.  Pet i t ioners  f i led  a

Noti f icat ion of Sale, Transfer or Assignment in Bulk dated February 1, 1978,

which was received by the Audit  Divis ion on February 9r 1978.

3. Subsequent to the purchase of the business by pet i t ioners, a f ie ld

audit  was performed by the Audit  Divis ion on the sel lers '  books and records.

On audit ,  i t  was found that the business was purchased by Joseph W. Hughes, Jr.

and Karen L. Hughes on February 1, 7977 fron Wil l ian P. Gizzi  d/b/a Grant 's

Grocery Store. A not i f icat ion of sale was not f i led on this transact ionl

therefore, the audit  consisted of two phases.

First ,  the Audit  Divis ion examined the books and records of Joseph W.

Hughes, Jr.  and Karen l .  Hughes d,/b/a J & K Groceries for the period February

1, 1977 tb,rough January 31, 1978. I t  detennined an addit ional tax l iabi l i ty of

$451.97 which was agreed to and paid by the Hugheses.

The Audit  Divis ion then examined the books and records of Wil l iam P. Gizzi

d/bla Grantrs Grocery Store for the period March 1, 1975 through January 31,

L977.  The Aud i t  D iv is ion  de termined add i t iona l  tax  due o f  $1 ,361.18  wh ich  was

agreed to by Mr. Gizzi  and a consent to f ix ing of tax was signed by him on

0ctober 31, 1978. The addit ional tax due, however,  was not remit ted.

4. 0n January 17, 1979, the Audit  Divis ion reduced the amount of addi-

t iona l  tax  due asser ted  aga ins t  pe t i t ioners  to  $11076.54 .  I t  was  the  Aud i t

Divis ion's posit ion that the tax due from Wil l iam P. Gizzi  was the l iabi l i ty of

John W. and Karen l. Hughes and in turn the liability of the petitioners under

sect ion 1141(c) of the Tax Law. The amount of tax due asserted against the
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pet i t . ioners \ , tas in error in their  favorl  however,  the Audit  Divis ion conceded

that no increase should be made.

5. Pet i t ioners contended that s ince they did not operate the business

during the period in issue, no Lax was due from them and that the tax should

have been col lected from the previous owners of the business. Pet i t ioners

further argued that the requirements of sect ion 1141(c) were met by their

notifying the Audit Division of the purchase, thereby relieving them of any

l iab i l i t y .

CONCLUSIONS 0F IAI{I

A. That sect ion 1141(c) of the Tax Law states in summary that whenever a

person requ i red  to  co l lec t  tax  sha l l  make a  sa le  o f  h is  bus iness  assets ,  o ther -

wise than in the ordinary course of business, the purchaser shal l  at  least ten

days before taking possession not i fy the tax commission by registered rnai l  of

the proposed sa1e. Whenever the purchaser shal l  fai l  to give not ice as required

or whenever the tax comnission shal l  inform the purchaser that a possible claim

for tax existsr anY sums of money shal l  be subject to a f i rst  pr ior i ty r ight

and lien for any such taxes due from the seller. Within ninety days of receipt

of the not ice of the sale from the purchaser,  the Tax Commission shal l  give

notice to the purchaser and to the seller of the total amount of any tax which

the State claims to be due from the sel ler to the State.

B. That the Tax Cornmission not.ified the purchasers of the total amount of

taxes which Lhe State claimed to be due fron the seller within 90 days of the

receipt of  the not i f icat ion of sale. Accordingly,  pet i t ioners are personal ly

l iab le  under  sec t ion  1141(c)  o f  the  Tax  Law fo r  the  taxes  o f  the  se l le r (s )

unt. i l  such taxes are paid.



c.

and the

January

DATED:

That the pet i t ion of terence

Notice and Demand for Paynent

\ 7 ,  1 9 7 9  i s  s u s t a i n e d .

Albany, New York

-4-

Balcolm and Randolph Balcolur is denied

of Sales and Use Taxes Due as revised on

N0\/ 0 6 1981
STATE TAX COMMISSION
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rA-36 <ti ' ,r> State of New York -  Department of Taxat ion and Flnance
Tax Appeals Bureau

REQUEST FOR BETTER ADDRESS

Request

i\ tl
Date

t\lok-^.**^*
Requested by

t*-
*s "\n*^q*\.*!\

P}ease f ind most recent address of taxpayer descr ibed below; return to person named above.

Date  o f  Pet i t ion

1e\ o3\or
Social  Securi ty Numbqr

Y*\,q 8r, I SqBT

\ * an L,';o \" s+,*-

Resu l t s  o f  sea rch  by  F i l es

a d d r e s s :

r-r
I  r '  I  Same as  above,  no  be t te r  address

Sec t i on

PERI"IANENT RECORD

FOR INSERTION IN IAXPAYEN'S FOLDER


