
STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

Apri l 1 0 ,  1 9 8 1

B-T Produc t ions ,  fnc .  d /b /a  Town &
and Anthony P. Del la Pietra
445 t /est Comnercial  St.
East Rochester,  NY 77445

Gentlemen:

Country Dinner TheaLre

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 1138 & L24O of the Tax Law, any proceeding in court  to
review an adverse decision by the State Tax Commission can only be inst i tuted
under Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in
the Supreme Court of the State of New York, Albany County, within 4 months from
the da te  o f  th is  no t ice .

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  mav be  addressed to :

NYS Dept.  Taxat ion and Finance
Deputy Commissioner and Counsel
Albany, New York 12227
Phone # (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

Peti t ioner '  s Representat ive
Jack  M.  Bat t .ag l ia
Su i te  1111 F i rs t  Federa l  P laza
Rochester,  NY 74674
Taxing Bureau's Representat ive
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STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

Apr i l  10 ,  1981

B-T Product ions, Inc. dlb/a Town & Country Dinner Theatre
and Anthony P. Del la Pietra
902 South Washington St.
East Rochester,  NY 14445

Gentlemen:

Please take not ice of the Decision of the State Tax Commission enclosed
herewiLh.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 1138 & 1243 of the Tax Law, any proceeding in court  to
review an adverse decision by the State Tax Commission can only be inst i tuted
under Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in
the Supreme Court of the State of New York, Atbany County, within 4 months from
the da te  o f  th is  no t ice .

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
with this decision may be addressed to:

NYS Dept.  Taxat ion and Finance
Deputy Commissioner and Counsel
Albany, New York 12227
Phone / t  (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

cc:  Pet i t ioner 's  Representa t ive
Jack  M.  Bat tag l ia
Su i te  1111 F i rs t  Federa l  PLaza
Rochester,  NY 14614
Taxing Bureau' s Representat ive
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STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

B-T Product ions, Inc. d/b/a Town & Country
and Anthonv P. Del la Pietra

Dinner Theatre

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of
Sales & Use Tax
under Art ic le 28 & 29 of the Tax law
f o r  t h e  P e r i o d s  I 2 / 7 4 - 2 / 7 6  &  3 / 7 6 - 1 0 / 7 6 .

That deponent further says
herein and that the address set
o f  the  pe t i t ioner .

that the said addressee
forth on said wrapper is

: AFFIDAVIT OF MAILING

:

is the pet i t ioner
the . las t  known a

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 10th day of Apri l ,  1981, he served the within not ice of Decision by mai l
upon B-T Product ions, Inc. d, lb/a Town & Country Dinner Theatre, and Anthony P.
Del la Pietra, the pet i t ioner in the within proceeding, by enclosing a true copy
thereof  in  a  secure ly  sea led  pos tpa id  wrapper  addressed as  fo l lows:

B-T Product ions, Inc. d/bla Town & Country Dinner Theatre
and Anthony P. Del la Pietra
445 l{est Commercial  St.
East Rochester,  NY 17445

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

Sworn to before me this
10 th  day  o f  Apr i l ,  1981

t.?-Z



STATB OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

B-T Product ions, Inc. d/b/a Town & Country Dinner Theatre
and Anthony P. Del la Pietra

: AFFIDAVIT OF MAIIING

for Redeterminat ion of a Def ic iency or a Revision :
of  a Determinat ion or a Refund of
Sa les  & Use Tax  :
under Article 2g & 29 of the Tax Law
for  the  Per iods  12 /74-2 /76  & 3 /76- rc176.  :

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 10th day of Apri l ,  1981, he served the within not ice of Decision by mai l
upon Jack M. Battagl ia the representat ive of the pet i t ioner in the within
proceedinS, by enclosing a true copy thereof in a securely sealed postpaid
wrapper  addressed as  fo l lows:

Mr .  Jack  M.  Bat tag l ia
Su i te  1111 F i rs t  Federa l  P laza
Rochester.  NY 14674

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent
of the pet i t ioner
lasL known address

further says that the said addressee is
herein and that the address set forth on

of the representat i the pet i t io

the representat ive
aid wrapper is the

Sworn to before me this
10 th  day  o f  Apr i l ,  1981.



STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

B-T Product ions, Inc. dlb/a Town & Country Dinner Theatre
and Anthony P. Del la Pietra

AFFIDAVIT OF MAILING

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of
Sa les  & Use Tax
under Art ic le 28 & 29 of the Tax Law
for  the  Per iods  72 /74-2 /76  S( ,  3176-L0/76 .

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an enployee
of t 'he DeparLment of Taxat ion and Finance, over 18 years of age, and that on
the 10th day of Apri l ,  1981, he served the within not ice of Decision by mai l
upon B-T Product ions, Inc. d/b/a Town & Country Dinner Theatre, and Anthony P.
DeIIa Pietra, the pet i t ioner in the within proceeding, by enclosing a true copy
thereof  in  a  secure ly  seared pos tpa id  wrapper  addressed as  fo l lows:

B-T Product ions, fnc. d/b/a Town & Country Dinner Theatre
and Anthony P. Del la Pietra
902 South Washington St.
East.  Rochester,  NY 74445

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exi lusive care and cuslody of
the united states Postar service within the state of New york.

That deponent further says
herein and that the address set
o f  the  pe t i t ioner .

Sworn to before me this
10 th  day  o f  Apr i l ,  1981.

that the said addressee is the pet i t ioner
forth on said wrapper is the st known address



STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

B-T Product ions, Inc. d/b/a Town & Country
and Anthony P. Del la Pietra

AFFIDAVIT OT MAILING

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of
Sa1es & Use Tax
under Art ic le 28 & 29 of the Tax law
f o r  t h e  P e r i o d s  1 2 / 7 4 - 2 / 7 6  &  3 / 7 6 - 1 0 / 1 0 .

State of New York
County of A1bany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 10th day of Apri l ,  1981, he served the within not ice of Decision by mai l
upon Jack M. Battagl ia the representat ive of the pet i t ioner in the within
proceedinS, bY enclosing a true copy thereof in a securely sealed postpaid
wrapper  addressed as  fo l lows:

Mr .  Jack  M.  Bat tag l ia
Su i te  1111 F i rs t  Federa l  P laza
Rochester,  NY 14674

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent further says that the said

Dinner Theatre

of the pet i t ioner herein and that the add
addressee  i s  t he
se t  f o r t h  on  sa id

representat ive

last known address of the representat ivg of pe t i t ioner .

Sworn to before me this
10 th  day  o f  Apr i l ,  1981



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Application

o f

B-T PRODUCTIONS, INC. d,/b/a
TOtdN & COIINTRY DINNER TIIEATRE and

ANTHONY P. DEttA PIETRA

for Revision of a Determinat ion or for
Refund of Sales and Use Taxes under
Art ic les 28 and 29 of the Tax Law for
the Periods December 1, 1974 through
February 29, 7976 and l larch 1, 1976
through October 31, 7976.

DETERMINATION

Appl icants, B-T Product ions, Inc. d/b/a Town & Country Dinner Theatre,

445 l{est Commercial  Street,  East Rochester,  New York'14445, and Anthony P.

Del la Pietra, 902 South l {ashington Street,  East Rochester,  New York 14445,

f i led an appl icat ion for revision of a determinat ion or for refund of sales

and use Laxes under Art ic les 28 and 29 of the Tax Law for the periods December 1

1974 through February 29, 1976 and March 1, 1976 through October 31, 7976

(Fi le Nos. 76352, 17857 and 17858).

A formal hearing was held before Jul ius E. Braun, Hearing Off icer,  at  the

off ices of the State Tax Connission, Bui lding /19, State Campus, Albany, New

York ,  on  May 2 ,  1978 a t  10 :00  A.M.  Pet i t ioner  appeared by  Jack  M.  Bat tag l ia ,

Esq. The Audit  Divis ion appeared by Peter Crotty,  Esq. (Alexander Weiss,

E s q .  ,  o f  c o u n s e l ) .

ISSI]E

l{hether charges for tickets to performances at a dinner theater (which

charges did not include the cost of  food or beverages) were subject to sales

tax as admission charges to a place of amusement,  taxable under sect ion 1105(f)(1)



of the Tax Law, or

o ther  s imi la r  p lace ,

-2 -

as amounts paid as charges of a

taxable under  sect ion 1105( f ) (3)

roof garden, cabaret or

of the Tax Law.

FINDINGS OF FACT

1. On May 2B, L976, the Audit  Divis ion issued a Not ice of Determinat ion

and Demand for Payment of Sales and Use Taxes Due against applicant Town &

Count ry  D inner  Theat re  fo r  $75r310.75 ,  p lus  pena l ty  and in te res t  o f  $14r303.98 ,

fo r  a  to ta l  o f  $891615.76 .  Th is  was fo r  the  per iod  December  1 ,  7974 to  February  29 ,

L976. The Divis ion also issued a Not ice of Determinat ion and Demand for Pa5rment

of Sales and Use Taxes Due against Anthony Del la Pietra for the same period,

as off icer of Town & Country Dinner Theatre, in the amount of $721122.21, plus

p e n a l t y  a n d  i n t e r e s t  o f  $ 1 3 , 6 0 2 . 9 6 ,  f o r  a  t o t a l  o f  $ 8 5 , 7 2 5 . 1 7 .

2. On November 26, 1976, the Audit  Divis ion issued a Not ice of Determinat ion

and Demand for Payment of Sales and Use Taxes Due against B-T Product ions,

Inc. dlbla Town & Country Dinner Theatre in the amount of $72,800.00, plus

pena l ty  and in te res t  o f  $7 ,764.00 ,  fo r  a  to ta l  o f  $801564.00  fo r  the  per iod

March 1, 1976 to October 31, 7976. A Not ice of Deterrninat ion and Demand for

Payment of Sales and Use Taxes Due was also issued against Anthony De1la

Pietra, as officer of Town & Country Dinner Theatre, for the same period and

f o r  a  t o t a l  o f  $ 8 0 , 5 6 4 . 0 0 .

3. The aforesaid not ices of determinat ion consisted of sales tax which

the Audit Division computed as due on admission charges to the Town and Country

Dinner Theater.  Further,  the Not ice of Determinat ion issued May 28, 7976

against applicant Town and Country Dinner Theater included use tax computed

upon expense and capital  purchases. Said use tax in the amount of $3,188.54

is  no t  a t  i ssue.
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4. Applicant Town & Country Dinner Theatre was the expansion of a sunmer

theater operation to a year-round theater in East Rochester, New York. The

theater consisted of a lobby, theater,  k i tchen, dressing rooms, off ices, a box

office and other rooms in a single-floor building. Patrons entered through a

lobby which contained a bar, a box office and rest rooms. The lobby wae

separated from the theater by a solid wall. The bar was on the lobby side of

the wal l .  on each side of the bar,  there were doors that opened into the

theater. Access to the bar and lobby from the theater was through doors located

on each side of the bar.  These doors were always closed during performances.

The theater was a separate room measuring 100 feet by 100 feet and

was isolated from other parts of the faci l i ty.  Tiered steps rose from the

permanent stage to the back of the theater. There was permanent stage lighting,

along with a sound and light, room. Six dressing roous were located to the

left  of  the theater.

The theater sat approximately BO0 people at tables which were located

on the tieted st€ps. Behind the permanent stage riras an area where rrsetst'

which were used as decorative background for performances were manufactured

and stored.

During 1975 and L976, the theater had one performance during each

weekday evening at 8:30 P.H. There were two performances on Friday and Saturday,

one a t  8 :30  P.M.  and the  second a t  11 :30  P.M.  The f i rs t  show was " the  d inner

show"  a t  wh ich  d inner  was served be tween 6 :30  P.M.  and 8 :00  P.M.  The 1 .1 :30

P.M. petformance on Friday and Saturday was referred to as r the cocktai l

show". 0n weeknights the theater opened at 6200 P.I{. and closed at approximately

11:00  P.M.  0n  weekends the  theater  opened a t  6 :30  P,U.  and c losed a f te r  the

11:30  P.M.  show,  be tween 1 :30  A.M.  and 2 :00  A.M.  The theater  was no t  open on

evenings when there was no entertainment booked.
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During 1975 and 1976, the performances consisted of shows by popular

singers and dancers such as Shir ley Maclaine, Carol  Channing, Cyd Charisse,

Vic Damone, and comedians Mi l ton Berle and Jerry Lewis. There were also

musicar groups such as the "Four Freshmen" and the "Kingston Trio".

During 1975 and 1976, there were Broadway-type plays or musicals such

as Finian Fol l ies (a choreographed musical) ,  Cabaret and 7776, and also musical

p l a y s .

Each performance had a backup orchestra consist ing of f rom 72 to 32

musicians, who played various instruments.

Entertainment at the Town & Country Dinner Theatre during 1975 and

1'976 was of a high qual i ty which was not general ly afforded at any other

establ ishrnents in the Rochester area, except for large theaters such as the

War Memorial ,  Dome Arena, Auditor iurn Theater and the Eastman Theater.

Food and beverages which were served in the theater were served prior

to the performances and never during the performances. At the dinner show, a

patron could not order any food after 8:00 P.11. No food or dr inks were served

in the dinner theater after anv show.

Patrons were admittua to the theater by t ickets only.  Tickets were

sold through the box off ice ei ther in advance or on the night of  the performance.

The patron would hand his ticket to an usher who would show the patron to a

pre-assigned seat.  Seats $Jere pre-assigned, based on the date of payment of

the ticket. The best seats went to the pat.rons who paid for their tickets the

earl iest.  The t icket did not permit  the patron to stay for both the dinner

and the cocktai l  show. Patrons were only ent i t led to stay for the show for

which their  t . ickets were purchased, and could not stay for the subsequent

shor+. After the dinner show on weekends, the patrons were asked to leave the

theater in order to prepare for the next show.
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The box off ice was open for the sale of t ickets between 9:00 A.U. and

11:00 P.M. dai ly,  including Monday, even though the theater was closed on that

day. Tickets could be ordered in person, by mai l  or over the telephone.

Sometimes, t ickets were ordered as much as six months in advance.

The pr ice of the t icket for the weeknight performances and the late

shows on Friday and Saturday evenings was $6.00. This was the pr ice for

admission to see the entertainment,  and did not include the cost of  any food

or dr inks. The basic charge for admission to the dinner shows on Friday and

Saturday was $8.00, and did not include the cost of  dinner.  The pr ice of the

d inner  was $5 .40 ,  p lus  Lax ,  fo r  a  to ta l  o f  $5 .95 ,  and was in  add i t ion  to  the

cost of admission to the dinner shor+. The pr ice of the dinner never var ied,

al though the pr ice for admission to the entertainment var ied due to the cost

of providing the entertainment. For example, the charge for admission to the

Jerry Lewis show was $10.00; admission to the Bobby Vinton show was $12.00.

These pr ices were for admission to the show only.  The charge for dinner was

in addit ion to this amount and remained at $5.95, including tax.

The $6.00 pr ice for the t icket to the cocktai l  show did not include

the cost of  any dr inks, nor were dr inks included as part  of  the purchase pr ice

for the t icket.  The cost of  dr inks was over and above the pr ice of the t icket.

Patrons could and did attend the dinner show without having dinner by

paying the basic pr ice of admission for the entertainment.  The dinner charge

was el iminated from the pr ice of the t icket.

Patrons could purchase a "show onlyt' ticket for the dinner show and

were under no obl igat ion to buy dr inks or purchase any food.

There was no breakdown on the ticket between the price for admission

and the pr ice for dinner.  There lvas a sign over the box off ice which did show

said breakdown.
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Patrons for the dinner show ordered from a menu. The same menu was

used for each dinner show during 1975 and 1976. The purpose of the menu was

to give the patrons a l imited choice of i tems for quick service pr ior to the

show. The itens on the menu were prepared ahead of time. The lirnited menu

prevented patrons from eating during the performance. The food or menu did

not attract customers to the theater and without the show, the theater could

not have contj-nued in existence from the sale of food and liquor alone.

The price of the food and drinks served at the dinner theater was

comparable to that charged by other local restaurants for food and dr inks.

The Town & Country Dinner Theatre advertised its performances in

local newspapers. The advert isements only referred to the performers, the

performances and the pr ice of the show, and did not refer to or mention food

or  beverages .

Patrons to the theater received a program which gave them a brief

descr ipt ion of the enterLainer and the performance, and the schedule of future

per fo rmances.

No dancing was allowed during or after any of the performances. The

backup orchestra for the performance was composed of union musicians belonging

to the American Federat ion of Musicians, Rochester Local Chapter.  The musicians

were paid union rates which were establ ished by the union and were set forth

in a booklet. The rate paid by Town & Country Dinner Theatre was under the

category of "Showsrt in sect ion 16 of the booklet and was $32.00 per show. The

rate for hotels,  motels,  restaurants and lounges or nightclubs was set forth

in  sec t ion  31  o f  the  book le t  and was $31.00  per  n igh t .

Many patrons attended the dinner show to see only the show, and did

not have a meal. No patrons ever came solely Lo have dinner without watching

the show.
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Appl icants at al l  t imes acted in

CONCLUSIONS

good  fa i t h .

OF tAW

A.  That .  sec t ion  1105( f ) (1 )  o f  the  Tax  Law imposes  sa les  tax  on  the

fo l low ing :

Any admission charge to or for the use of any
place of amusement in the state, except charges for admission
to dramatic or musical  arts performances

Sect ion  1101(d) (5 )  o f  the  Tax  Law def ines  "d ramat ic  o r  mus ica l  a r ts

admission chargef i  as:

Any admission charge paid for admission to a theatre, opera
house, concert  haI l  or other hal l  or place of assembly for a l ive
dramatic,  choreographic or musical  performance.

That the charges at issue were charges t ' for a l ive dramatic,  choreographic

or musical  performance" within the meaning of sect ion 1101(d)(5) of the Tax

Law.

B. That sect ion 1105(f)(3) of  the Tax law provides for the imposit ion of

sales tax on "[T]he amount paid as charges of a roof garden, cabaret or other

s i rn i la r  p lace  in  the  s ta te . r r  Sec t ion  1101(d) (12)  o f  the  Tax  Law def ines  " roo f

garden, cabaret or other simi lar placett  as t tany roof garden, cabaret or other

simi lar place which furnishes a publ ic performance for prof i t . t '

That the term 'rcharge of a roof garden, cabaret or other simi lar

p lace ' r  i s  de f ined by  sec t ion  1101(d) (4 )  o f  the  Tax  Law as  I 'any  charge made fo r

admission, refreshment,  service, or merchandise at a roof garden, cabaret or

o ther  s imi la r  p lace . "

That the charges at issue are not charges of "a roof garden, cabaret

or  o ther  s imi la r  p lace"  under  sec t ion  1105( f ) (3 )  o f  the  Tax  Law.

C. That the appl icat ion of B-T Product ions, Inc. d/b/a Town & Country

Dinner Theatre and Anthony P. Del la Pietra is granted. That the Audit  Divis ion

is directed to modify the Not ice of Determinat ion issued May 28, 1976 against

5 .
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Town & Country Dinner Theater to ref lect tax due of $31188.54 plus interest

computed at the minimum statutory rate. That the notices of determination

issued May 28, L976 and November 26, L976 against Anthony P. Del la Pietra and

issued November 26, 1976 against B-T Product ions, Inc. d/b/a Town & Country

Dinner Theater are cancel led.

DATED: Albany, New York STATE TAX COMMISSION

APR 1 0 1981


