
STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

American Bank Stat ionerv Co.

for Redeterminat ion of a Def ic iency or a Revision

of a Determinat ion or a Refund of

Sa les  & Use Tax

under  Ar t i c le  28  &.29  o f  the  Tax  Law

f o r  t h e  P e r i o d  9 / 1 . / 6 8  -  8 / 3 1 / 7 I .

AFFIDAVIT OF MAII,ING

State of New York

CounLy of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

5th day of February, 1981, he served the within not ice of Decision by mai l  upon

American Bank Stat ionery Co.,  the pet i t ioner in the within proceeding, by

enclosing a true copy thereof in a securely sealed postpaid wrapper addressed as

f o l l ows :

American Bank Stationery Co.
7501 Pulaski Hgrwy.
Balt imore, MD

and by deposi t ing same enclosed in a postpaid

(pos t  o f f i ce  o r  o f f i c i a l  depos i t o r y )  unde r  t he

Uni ted States Posta l  Serv ice wi th in the St .ate

That deponent further says that the said

and that  the address set  for th on said wrapper

pe t i t i one r .

Sworn to before me th is

5 th  day  o f  Feb rua ry ,  1981 .

proper ly  addressed wrapper in  a

exclus ive care and custodv of  the

of  New York.

addressee is  the pet i t ioner  here in

is  the last  known address of  the



STATE OF NEW YORK
STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion

o f

Amer ican Bank Stat ionerv Co.

for  Redeterminat ion of  a Def ic iency or  a Revis ion

of  a Determinat ion or  a Refund of

AFFIDAVIT OF MAILING

Sales  & Use Tax

under Art ic le 28

for the Period 9

29

68

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

5th day of February, 1981, he served the within not ice of Decision by mai l  upon

Joseph H. Murphy the representat ive of the pet i t ioner in the within proceeding,

by enclosing a true copy thereof in a securely sealed postpaid wrapper addressed

as fo l lows:

Mr. Joseph H. Murphy
Hancock, Estabrook, Ryan, Shove & Hust
1  Mony P laza
Syracuse,  NY I32O2

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a

(post of f ice or off ic ial  depository) under the exclusive care and custody of the

United States Postal  Service within the State of New York.

That deponent further says that the said addressee is the representat ive of

the pet i t ioner  here in and that  the address seL for th on said wrapper is  the last

known address of  the representat ive of  the pet i t ioner .

Sworn to before me th is

5 th  day  o f  Feb rua ry ,  1981 .

of the Tax law

-  8 /3 r /7 r .

, 71 ,21 ,/ ,/

U*z,g/1/-q;%
/
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STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

February  5 ,  1981

American Bank Stat ionery Co.
7501 Pulaski  Hgwy.
Balt imore, MD

Gentlemen:

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 1138 & 1243 of the Tax Law, any proceeding in court  to
review an adverse decision by the SLate Tax Commission can only be inst i tuted
under Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced
in the Supreme Court of the State of New York, Albany County, within 4 months
from the date of this not ice.

Inquiries concerning the computation of tax due or refund allowed in
accordance with this decisi-on may be addressed to:

NYS Dept .  Taxat ion  and F inance
Deputy  Commiss ioner  and Counse l
A lbany ,  New York  12227
Phone # (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

cc: Pet i t ionerr s Representat ive
Joseph H. Murphy
Hancock, Estabrook, Ryan, Shove & Hust
1 Mony Plaza
Syracuse, NY 13202
Taxing Bureau' s Representat ive



SMTE OF NE!{ YORK

STAIE TAX COqMISSION

In the l4atter of tlre Petition

of

AIVIRTCAN BANK STE{TIONERT CO{PA}N'

for Revision of a Determination or for
Refund of Sales ard Use Taxes urder
Articles 28 ard 29 of the Ta< Law for
the Period Septernber 1, 1968 ttrrough
August 3Lt I97I.

DECISION

Petitioner, Arnerican Baril< Stationerlz @nparry, 7501 Rrlaski Highrway,

Baftinxrre, l4arylarrl 2L206t filed a petition for revision of a determination or

for reftrrd of sales ard use taces r-rder Articles 28 arxl 29 of the Tax Law for

the peniod septerber l, 1968 through August 3r, L97L (File Nc. 00249).

A formal hearinrl was held before Edward L. ,fohnson, Hearing Officer, at

the offices of the State Tax Conrnission, Building 9, State Canpus, Albany,

New York, on August rL, L977 at 9:15 A.M. Applicant appeared b1z liancock,

Estabnook, gran, Shove & Hust (Joseph H. Ierrphy, Ese., of counsel) . Ttre Audit

Division appeared by Peter Gotty, Esq. (Alexarder weiss, Esq., of counser) .

ISSUES

f. Whettrer ttre sales of checks, deposit slips ard checlcbook cc'vers,

manufactr:red by peti-tioner upon orders frcrn its cr.rstoner banlcs, which iterns

are personal-ized for delnsitors of such barrks ard firailed directly by peti-

tioner to such depositors, consLituted sales to the banlcs for resale to tlreir

depositors.

II. Whethrer deliveqz charges for shippJng personalizd, checks, deposit

slips ard checkbooks to the barrks' depositors were ocenpt from sales tax.
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III. Whethen the utilization by ttre Audit Division of a one-weel< test

period in calculating ttre determination of sales ard use taxes due was proper.

fV. Whether penalties or interest in excess of thre statertory rate

should be abated on any sales or use ta>< for which applicant rnay be fourd

liable.

FTND]NGS OF FASI

1. Petitioner, American Banl< Stationeq' @rparry, is a financial printer

witkt tvuo marufacb:ring plants in }dew York State at Liverpool ard at Hicksville.

Its offices ard principal marrufactr.rring plant are in Baltjmore, I\4arylarxl.

2. Or \Iovernber 30, 197I, petitioner e><esrrted a crcnserrt to ttre ectension

of ttre period of limitation for assessrpnt of sales ard use taxes for the

period Septenrber l, 1968 through Febnuary 2Bt 1969 to Jr:ne 20, L972.

3. On April 5, 1972, pr-rrzuant to an audit, the Audit Dj-vision issued a

I\trotice of Deterrnilation ard Dernard for Palznrent of Sales ard Use Ta<es D.re

against petitioner assessjng additional tax of $361310.48, plus penalty ard

interest of $8'029.L5, for a total of $44,339.63, for the period Septenrber 1,

1968 through August 3I, I97I.

4. On June 1,5, L972, petitioner filed an application for revision of

the determinati-on of tkre defici-encies in sales ard use taxes.

5. By letter dated Decernber J,Bt L974t the Ardit Division arerded the

notice of deterrninaLion issued April 5, 1972 to reflect additional tax of

$351185.11, plus pernlty and interest. Ttre anor:nt of the anerded notice at

issue at thris hearing is $33r 917.28 in additional ta(, plus penalty ard

interest.

6. D:ring the period urder rerziew, petitioner rnarrufacb.red personalized

checks' checkbooks ard deposit slips for natj-onal ard state banks. It solicited

the ordens through salesnen who calIed utrnn tLre banks.
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7. A banl< fi:rnished a depositor opening a checking account witlr a new

account kit, crontaining a tsrporarT supply of checl<s ard an order form for

personalized checks, cheqldcooks ard deposit slips. Ttre depositor, aft€r

selection of a color ard desigar frcrrr a catalog offered hy the bank, left his

or her ccnpleted order form witlr thre banl<.

Thte bark accunurlated tkre delnsitors' order forms urrtil it decjded to

whicht of ttre fifty or sixty check rnanufacturens to serd tkre batched-up orders.

TLte d.etrnsitor d,id not select the rarrufacture,r. On a reorder, the bank again

selected the printer witlrout reference to tLre depositor. Delnsitors took up

any ccnplaints about tLreir checks wittr ttreir barks.

B. Petitioner, upon receipt of a batch of orders sent b1z a national or

state banl<' printed tlre checks, etc. ard mailed tlrenr directly to the detrnsitors.

9. Petiti-oner i-nvoiced the barrl< for ttre orders ard attacLred tlreneto a

series of debit tickets to accourrt for each order.

10. Petitioner's inprinted price schedule stated "A11 prices plus deliverlz

unless indicated otherwise." Ihe schredule jldicated that for pocket style

checks the jrrprinted price jncfi:ded deliver1l charges.

11. Petitioner's invoices inc}:ded co}.nnns headed - nurnlcer of orders,

style ntrnber, base unit price, unit deliverlz charge, unit sales tax, total

un-it price, ard total. Petitioner recorded an entrlz in each crch-rnn for sales

ottrer than sales of pocket serle checks where tlre coh,unn "unit delivery charge',

was left blank.

12. Petitj-oner charged New York State ard loca1 sales ard use ta:<es on

its sales. TLre ta< on sales of lncket style checks was ccmprted on the base

unit price exclusive of the unit deliveqz chrarge.
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13. On audit, ttre Audit Divisionrs e><aniners onsidered the deliverlz

chrarge for pocket style checks as subject to lle\^r York State ard local sales

ard use taxes. Itre ecarniners o<arnined rnicrofilms of petitionerts sales invoices

in detail for the one test week beginning lr[arch 4t L970. eased on this week'

the examiners calcr.rlated ttre total tax that should have been due for tle g oss

afipunt of sales shown. Ftom th-is total was subtracted t}re sales tax actually

collected. Ttre difference was additj-onal tax due. Ttris was divided bV tte

ta< actr:alIy reported, frcrn which a percentage developed. Itris percentage was

then projected against thre tax reported for ttre thirty-six rmnth period of ttre

audit, ard tlre additional ta)< due of $33,917.28 was e<trapolated.

L4. Petitioner naintained adequate books ard reoords frcrn which tle

actual anreunt of petitionen's ta>< liability could be determined.

15. Petitioner relied in good faift on ttre interpretation of the Tal Iaw

given by its attorneys.

CO}ICIUSIONS OF II\I^I

A. Ttr,at petitioner failed to strow tlr,at t$,e debit tickets it issued had

been used by the banks as a source docurnent to charge ttre depositors for ttre

printing or that exenption certificates had been issued by the barks, as

reqLrired by section fl32(c) of the Tax Law, irdicating a sale for resale.

Itrat tlrerefore tLre sales of persorr,alized checks, checldcook covers and deposit

slips by petitioner were ta<able retail sales urder section 1101(b) (4) arxl

section 1105(a) of ttre Tax Law.

B. That deliverlz charges included in the total price charged banks by

petitioner for pocket-sQrle checks were not separately stated in the written

contract or on the bitl rerdered to tkre custoner, as required for e<cludjng

from sales ta>< according to section 1I0f (b) (3) of ttre Tar< Iaw,
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The faih:re of petitj-oner to include arnounts charged as d.elivery

charges in the base price for oonputation of sales taxes due caused r:rder-

cal-culation ard urder-palznent of sales taxes in the peniod urder review.

C- lttat use of a one-week test period. to deterrnine sales ta< liabilitv

over a period of three years, vften petitioner's sales irnroj-ces for tLre entire

period under review were available for o<anr-ination, was inproper. "lR]esort

to tLtis method of crcnputing ta< liability nnrst be fourded upon an insufficienqg

of record keeping which makes it virtually inpossible to verify ta:<able sales

receipts ard corduct a ccnq:lete audit. " Ctrartair, Inc. v. State Tax Conn[ssion,

65 A.D.2d 44t 46 (3rd Dept. 1978). Nanes in ttre News, Inc. v. State Tax

Conmission, 429 N.Y.S.2d 755 (3d Dept. fgBO); tlrhawk AirUles v. T\rl1y,

429 N.Y.S.2d, 759 (3d Dept. f980); Matter of American V'lhr-ipped koducts, Inc.,

State Tax Cormnission, JuIy 7, 1980. @nsequently, only thnt Snrtj-on of tkre

assessnent based on an actrlaL audit of petitionerrs invoices can be sustained.

The portion based on the one-week test is cancelled.

D. That sectj-on 1l-45 (a) of tlre To< Iaw provides that if ttre delay in

filing or paying over any ta< fourd to be due is fourd to be qccusable by tlre

Ta< Conmission, it may rernit any or all penalties, ard interest abcnre the

lega1 mininum. Accordingly, arry penalty ard,/or interest in o<cess of ttre

statutory ndnjrmm is hereby cancelled.

E. That ttre petition of Arnerican Bank Stationeqz Company is granted to

the extent indicated in Conclusions of law rrCtr arxl "D". that thre notice of

detennination issued April 5, L972 as airerded on Decenrlcer LB, Lg74 is to be

modified accordj_ngIy; ard that except as so rcdified, the deterrnination is

sustained.

DAf,ED: Albany, New york

FEB 0 5 1981


