
STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the petit ion

o f

Bernard Ahouse

for Redeterminat ion of a Def ic iency or a Revision

of a Determinat ion or a Refund of

Sales & Use Tax

AFFIDAVIT OF MAILING

under Art ic le 28 &

for the Years 1973

the Tax Law

&  1 9 7 5 .

2 9  o f

797 4

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on the
13th day of March, 1981, he served the within not ice of Decision by mai l  upon
Bernard Ahouse, the pet i t ioner in the within proceeding, by enclosing a true
copy thereof in a securely sealed postpaid wrapper addressed as fol lows:

Bernard Ahouse

Lodi ,  Ny 14860
and by deposi t ing same enclosed in a postpaid

(post  of f ice or  of f ic ia l  deposi tory)  under the

Uni ted States Posta l  Serv ice wi th in the State

That deponent further says that the said

and that  the address set  for th on said wrapper

pe t i t i one r .

properly addressed wrapper in a

exclusive care and custody of the

of  New York .

addressee is the pet i t ioner herein

i s t he last known addre_s_;$ the

Sworn

13rh

/ \

to  before me th is

day  o f  March ,  1981 .

t /
l r ' '



STATE OF NEI{I YORK
STATE TAX COMMISSION

In the Matter

Bernard Ahouse

of  the Pet i t ion

o f

AEFIDAVIT OF MAIIING
for Redetermination

of  a Determinat ion

Sa les  &  Use  Tax

under Ar t ic le  28 &

of a Def ic iency

or a Refund of

29 of the Tax Law

7974 & 7975.

or a Revision

for the Years 1973

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the
13th day of March, 1981, he served the within not ice of Decision by mai l  upon
John M. Sipos the representat ive of the pet i t ioner in the within proceeding, by
enclosing a true copy thereof in a securely sealed postpaid wrapper addressed as
f o l l o w s :

Mr .  John M.  S ipos
1 0 0  F a l 1  s t .
Seneca FaL1s,  Ny  13L49

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  deposit .ory) under the exclusive care and custody of the
united states Postar service within the state of New york.

That deponent further says that the said addressee is the representat ive of

the pet i t ioner herein and that the address set forth on said wrapper is the last

known address of  the representat ive of  the pet i t ioner .

Sworn to

13th day

before me

of  l larch,

th is

1 9 8 1 .

I
{
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STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NE\ {  YORK 12227

M a r c h  1 3 ,  1 9 8 1

Bernard Ahouse
lodi,  NY 14860

Dear  Mr .  Ahouse:

P1ease take noLice of the Decisi-on of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 1139 & L243 of the Tax Law, any proceeding in court  to
review an adverse decision by the State Tax Commission can only be inst i tuted
under Article 78 of the Civil Practice Laws and Rules, and must be commenced
in the Supreme Court of the State of New York, Albany County, within 4 months
from the date of this not ice.

Inquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to:

NYS Dept .  Taxat ion  and F inance
Deputy  Commiss ioner  and Counse l
A l b a n y ,  N e w  Y o r k  1 2 2 2 7
Phone # (518) 457-6240

llery truly yours,

STATE TAX COMMISSION

cc:  PeL i t ioner 's  Representa t ive
John M. Sipos
1 0 0  F a I l  S t .
Seneca Fa l l s ,  NY 13148
Taxing Bureau' s RepresenLat ive



STATE 0F NEI{I YORK

STATE TN( COI'IMISSION

In the Matter of the petition

o f

BERNARD AHOUSE

for Revision of a Determination or for Refund
of Sales and Use Tax Under Art ic les 28 and 29 of
the Tax law for the Years 1973, 1974 arrd,1975.

DECISION

Peti t ioner,  Bernard Ahouse, Lodi,  New York 14860, f i led an appl icat ion

for revision of a determinaLion or for refund of sales and use tax under

Art ic les 28 and 29 of the Tax law for the years 7973, 1974 and 1975 (Fi le No.

14s81) .

A fornal heariog was held at the offices of the State Tax Comnission at

333 East Washington Street,  Syracuse, New York on December 7, 1977 before

Jul ius E. Braun, Hearing Off icer.  Pet i t ioner appeared by John M. Sipos, Esq.

The Audit  Divis ion appeared by Peter crotty,  Esq. (James J. Morr is,  Jr. ,  Esq.,

of counsel) .  A cont inued hearing was held on February 4, L980 before David

Evans, Hearing Off icer.  Pet i t ioner appeared by Joseph R. Catanise and John M.

Siposn Esq. The Audit  Divis ion appeared by Ralph Vecchio, Esq. (J.  El len

P u r c e I I ,  E s q . ,  o f  c o u n s e l ) .

ISSIIES

I. Whetber

tangible personal

I I .  Whether

personal property

I I I .  Whether

tangible personal

IV. Whether

l imitat ions.

petitioner is entitled to a refund of sales tax paid on

property incorporated into real property.

pet i t ioner was a contractor l iable for sales tax on tangible

used in the construct ion of bui ldings.

some of the items for which a refund is claimed were tools or

property not incorporated in real property.

a portion of the refund claimed was barred by the statute of
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FINDINGS OF FACT

1. Pet i t ioner f i led twenty (20) claims for refund of sales tax in the

amount of $13 r474.61, which were denied by the Audit  Divis ion. The pet i t ioner

tinely filed a petition to review the determination denying his claims for

refund.

2. Pet i t ioner f i led a claim for refund of sales tax on January 27, 1976

for $537.67 and attached invoices dated June 7, 1972, June 12, 1972 and July 1.0,

L972 wiL}r respect to pre-fabricated components purchased from Modular Concepts,

Inc .  (here ina f te r  re fe r red  to  as  "MCI" )  sh ipped C.O.D.

3. 0n January 27, 7976, pet i t ioner f i led a claim for refund in the

amount of $1,277.50 in the form of a let ter dated January 15, 1976 (marked

claim {f 4), but did not submit any invoices or other proof showing payment of

sa les  tax .

4. The claim for refund f i led January 30, 1976 for 9805.71 (uarked claim

# 3) included invoices from H.C.I .  dated November 10, 1972 and Novenber 15,

1972. Pet i t ioner fai led to submit proof that the claim for said refund was

filed within three years from the date of payment thereof.

5. The claims for refund f i led February 3, 1976 (nunbered 6 through 15

inclusive) contained in addit ion to invoices from M.C.I .  (pre-fab components)

invoices from Cotton-Hanlon, Inc. for lumber, pipe, sheetrock, electr ical  and

other bui lding suppl ies, an invoice from Watkins Transit  Mix, Inc. (bags of

concrete mix);  an invoice from Riverside Bui lders Suppl ies Co.,  Inc. (water

proof ing and f loor paste);  and an invoice from Ski l -Bi l t  Fence Co.,  Inc. for

s tone s teps .

6, On the claim for refund filed January 30, L976 in the amount of

i822.04, pet i t ioner submitted some invoices from Riverside Bui lders Suppl ies

Co.,  Inc. for step ladders and tools.  Pet i t ioner st ipulated at the hearing

that he was not entitled to a refund of sales tax on these items.
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7. In 7972 pet i t ioner entered into an agreement with M.C.I . ,  a company

engaged in the business of designing, manufactur ing, market ing, distr ibut ing

and sel l ing bui ldings and structures. These bui ldings and structures were

var ious ly  re fe r red  to  in  M.C. I . ' s  Le isure  Home Dea ler  Agreement  as  mater ia ls ,

products, uni ts or I 'packages" under the trade name of "The Concept Leisure

Home Division of Modular Concepts, Inc.".  This agreement granted pet i t ioner

an assoc ia te  f ranch ise  fo r  sa le  and d is t r ibu t ion  o f  M.C. I . ' s  "packaged"  Concept

Leisure Home Products in a designated terr i tory.  Pet i t ioner qras designated a

"dealer" and agreed to purchase and erect at  least one model home. The agreement

provided that "dealer will insure and when necessary supervise a top standard

of erect ion ut i l iz ing only ski l led erect ion crews on jobs where dealer is

involved in construct ion. Further he wi l l  not al ter or recut parts unless

specif ical ly instructed by the manufacturer to so dofr.

8.  The foregoing agreement did not work out wel l ,  so pet i t ioner entered

into an oral  arrangement with M.C.I .  for the erect ion of convent ional type

homes from plans designed by M.C.I .  M.C.I .  manufacturered the components

which were erected on pet. i t ioner 's si tes or si tes of prospect. ive buyers.

Subcontractors for the construction of the homes were hired by nutual agreement

between M.C.I .  and pet i t ioner.  Pet i t ioner paid the subcontractors. I louses

were bui l t  on eleven (f f1 lots owned by pet i t ioner and nine (9) homes were

bui l t  on si tes owned by prospect ive buyers. In some instances pet i t ioner did

not  pay  M.C. I .  un t i l  the  house was so ld .  M.C. I .  f i l ed  an  ass ignment  fo r  the

benef i t  o f  c red i to rs  in  1"974.  Pet i t ioner  se t t led  c la ims by  M.C. I .  fo r  mon ies

d u e  b y  p a y i n g  M . C . I .  $ 2 5 , 0 0 0 . 0 0  i n  M a y ,  I g 7 4 .

9. Pet i t ioner has fai led to submit suff ic ient evidence or proof to substan-

t iate his content ion that M.C.I .  was the pr ime contractor and that he was merely

an agent for the manufacturer negot iat . ing sales of the houses erected. Pet i t ioner

was in fact the prime contractor. Some of the subcontracting work was done by



hras a partner.  Pet i t ioner

CONCIUSIONS OF IAI,/

A. That pet i t ioner was required to pay sales tax on ladders and tools

and was not ent i t led to any sales tax refund therefor as more ful ly set forth

in  F ind ing  o f  Fac t  "6 ' r ,  supra .

B. That pet i t ioner was not ent i t led to any refund with respect to his

c la im as  more  fu l l y  se t  fo r th  in  F ind ing  o f  Fac t ' t3 " ,  supra ,  because o f  h is

fai lure to prove payment of sales tax therefor.

C. That pet i t ionerts claim for refund f i led January 27, 1976 in the

amount of $537.67 and more ful ly set forth in Finding of Fact "2r ' ,  supra, lyas

not timely filed within the three year statutory time period pursuant to the

provisions of Sect ion 1139 of the Tax law.

D.  That  the  sa le  o f  tang ib le  persona l  p roper ty  by  M.C. I .  and o thers  to

pet i t . ioner,  a contractor,  for use or consumption in erect ing homes const i tuted

a retai l  sale subject to sales tax within the intent and meaning of sect ions

1 1 0 1 ( b ) ( 4 )  a n d  1 1 0 5 ( a )  o f  t h e  T a x  L a w .

E. That the Audit  Divis ion properly denied the claims of pet i t ioner for

a refund of sales tax.

B & K Builders

supervised the

F. That the appl icat ion

years 1973 and 7974 is hereby

DATED: Albany, New York

MAR t 3 1981
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of  which pet i t ioner 's  son Car l

subcontractors and paid them.

of  pet i t ioner  for  refund of  sa les tax for  the

den ied .

COMUISSION

COI{MISSIONER


