
STATE 0F I'IEW YORK
STATE TAX COMMISSION

In the Matt ,er of  the Pet i t ion
o f

Ali Ahmad, Ahrned Ahrnad & Yahya Ahrnad
d / b / a A & A G r o c e r y S t o r e

AFFIDAVIT OF MAITING

for Redeterminat ion of a Def lc iency or a Revision
of a Determinat ion or a Refund of Sales & Use Tax
under Art ic le 28 & 29 of the Tax Law for the
P e r i o d  3 1 7 / 7 4  -  s / 3 1 / 7 4  &  9 / I / 7 4  -  8 / 3 I / 7 7 .

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 19th day of June, 1981, he served the within not ice of Decision by mai l
upon Ali Ahmad, Ahmed Ahmad & Yahya Ahmad, d/b/a A & A Grocery Store, the
pet i t ioner in the within proceeding, bv enclosing a true copy thereof in a
securely sealed postpaid wrapper addressed as fol lows;

AIi Ahnad, Ahmed Ahmad & Yahya Ahmad
d / b / a A & A G r o c e r y S t o r e
1677 Nostrand Ave.
Brook1yn, NY 11226

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent further says that the
herein and that. the address set. forth on
of the peLit ioner.

)
Sworn to before me this a* *
19th day of June, 1981

said addressee is the pet i t ioner
said wrapper is the last known address



STATE OF NEW YORK
STATE TAX COM}IISSION

In the Matter of the Pet i t ion
o f

Ali Ahmad, Ahned Ahnad & Yahya Ahmad
d/b/a A & A Grocery Store

AFFIDAVIT OF MAIIING

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Sales & Use Tax
under Article 28 & 29 of the Tax Law for the
P e r i o d  3 / L 1 7 4  -  s 1 3 1 / 7 4  &  9 / r / 7 4  -  8 1 j 1 1 7 7 .

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 19th day of June, 1981, he served the within not ice of Decision by mai l
upon Bertle l. Graham the representative of the petitioner in the within
proceeding, bY enclosing a true copy thereof in a securely sealed postpaid
\,Jrapper addressed as fol lows:

Mr. Bert . le L. Graham
908 Linden Blvd.
Brooklyn, NY 11203

and by deposit . ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent further says that the said addressee is the
of the pet i t ioner herein and that the address set forth on said
last known address of the representat ive of the pet i t ioner.

representative
h'rapper is the

Sworn to before me this
19 th  day  o f  June,  1981.



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY/  NEW YORK 12227

June 19 ,  1981

Ali Ahmad, Ahmed Ahmad & Yahya Ahmad
d/b la  A  & A Grocery  S tore
1677 Nost.rand Ave.
Brooklyn, NY 11226

Gentlemen:

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 1138 & 7243 of the Tax traw, any proceeding in court  to
review an adverse decision by the State Tax Commission can only be inst i tuted
under Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in
the Supreme Court of the State of New York, Albany County, within 4 months from
the date of this not ice.

Inquiries concerning the computation of tax due or refund allowed in accordance
wi th  th is  dec is ion  may be  addressed to :

NYS Dept.  Taxat ion and Finance
Deputy Commissioner and Counsel
Albany, New York 12227
Phone / f  (518) 4s7-6240

Very truly yours,

STATE TAX COMMISSION

cc:  Pet i t ioner 's  Representa t ive
Bert le L. Graham
908 Linden Blvd.
Brooklyn, NY 11203
Taxing Bureaut s Representat ive



STATE OF'NEV{ YORK

STATE TA)( CCI,IMISSION

In the Matter of tlre Petition

of

ALI AIIMAD AHI\AD
ano

YATIYA AIIIAD
d/b/ a A & A GROCEI{r ST0RE

for Revision of a Determination or
for Refund of Sales and Use Ta>res
r:rrder Articles 28 and 29 of the Tax
Law for ttre Periods lr{arch L, L974
through lvla.y 31, 1974 arLd, Septerrber I,
1974 ttrrough August 3Lt L977.

DrcISION

Petitioners, A1i Ahmad, Ahned Ahmad and Yahya A}rrlad d/b/a A & A C'roceqz

Store, 1677 Nostrand Avenue, Brook11m, Nevv York LI226, fil-ed a petition for

revision of a determination or for refund of sales and use ta:<es under Articles

28 arrd 29 of thre Tax Law for tlre periods March L, Lg74 thrrough ltrry 3l-, L974

and. Septenlcer Lt L974 ttrrough Augiust 3Lt l-977 (l'ile no. 21768) .

A srnall claims hearing was held before Judy M. Clark, Hearing Officer,

at tLre offices of ttre State Ta< Cqnnission, llpo World Trade Center, Nev,r York,

New York, on May 13, 1980 at 9:15 A.M. PetiLioners appeared b[z BerLie Graham,

Accor:ntant. TLre Audit Division appeared by Rafph J. Vecchio, Ese. (Aliza

Schwadron, Esq., of cor.lrsel).

ISSUE

VihetLren the result of a field audit using one nrmth's purchase inrrcices

was indicative of petitioners' sales for the entire audit period.
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FNIDINGS OF FACT

1. On Febn:ar1z l-5, L978, ttre Audit Division issued a Notice of Determi-

nation and Demand for Palznerrt of Sales and Use Ta><es D:e against A & A Groceqz

Store for tLre periods March L, 1974 tlrrough May 31, 1974 and Septenber 1,

1974 tlrrough August 31 , L977. TLre }dotice was issued in ttre anror:nt of $14 ,042.70

tax, plus penalties and intenest, as a result of a field audit.

2. Petitioners o<ecuted a consent o<terding thre period of limltation

for assessnent for the period Septenlcer L, L974 tlrrough Novenrber 30, 1974 to

Decsnber 20, 1978. Petitioners filed no sales arrd use ta>< return for tlre

period lt[arch L, L974 ttrrough l4ay 31, L974.

3. On ar:dit, ttre Audit Division for:nd thrat petitioners maintained nc

records; ttrenefore, it requested that pr,rchase inrpices be kept for ttre rnrnttt

of Deenber, L977.

Upon review of thre Decgnber, L977 pr:rchase Jnvoices, ttre Audit

Division found ttrat 33.15 percent of these pr.rchases were taxable when resold.

TLre Division ttren segrregated the taxable pr-lrchases into catregories and deter-

mined thre folloring marlarps based on cost and cr:rrent shelf prices:

General Taxables 56.658
Soda 40.282
Beer
Candy
Cigarettes

3I.622
41 .058
24 .L4%

Total purd:ases made dr:ring Deconber, L977 of $10,963.03 were multiplied

by tlre nunber of nontlrs in the ar:dit period (39) to determine the total

purchases for tlre ar:dit period. These purchases were ttren segregated Lryz

their respective taxable percentage and ttre appropria@ markrps applied

thereon. TLre Audit Division made an allcmrance of $770.00 in taxable purchases

ttrat were withdrar.,n for personal r:se and not sold.
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The Audit Division determined total taxable sales for tlre aud;it

period of $1811874.00 and tar due ttpreon of $14,409.70. Tar dr.re of $748.00

on fixed assets was also determined. Petitioners reported tax of $1'[5.00

on its sales and use ta< returns filed, and ttre difference of $141042.70 was

held due.

4. Petitioners did not collect sales ta< on the sales ttrey made.

Petitioners estimated taxable sales when preparing ttreir sales ta>< retr:rns.

5. Petj-tioners contended tlrat ttre ta<able purchases rnade drrring tlre

Decenber, 1977 LesL period were greaten than normal due to specials offered

by distriJeutors. Tlrey contended that ttrese pr:rchases were not sold out r:ntil

three to seven nxrnths later. Further, petitioners argued tlrat ttre taxable

ratj-o of purchases was much lonrer in thre beginning years of operation than

the one month used on audit. Iilo evidsrce was offered to substantiate these

contentions.

6. Petitioners sr-rl:ndtted U.S. Partnership Returns for ttre years 1975

and 1976. Gross sales on these returns were estimated ba"sed on sales rarrging

frcm one day to one week. Purchases on these returns were also esLimated.

7. Petitioners' business ccnunenced in April, L974. Inventory on harrd

at the end of 1976 was $101440.00, of which $3,471.30 was taxable when resold.

8. Petitioners offered no evidence to shcnv that ttre lack of record

keeping was not due to willful neglect.

CO}rcLUSIONS OF LAIV

A. TLrat tlre Audit Division did not give proper oonsideration to tlte

fact that petitioners made no sales dr:ring lularch, 1974 since thqf did nct

clcrnnence their busi-ness activity until Apri1, 1974, and that petitioners had

inventory on hand ttrat was not so1d. Ihat ttre purchases marked-up on ar.ldit

are reduced by tlpse allocated to March, 1974 arrd b1z $31471.30. which represents
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ttre tarable inventory on hand as forrnd in FinC.ing of Fact "7".

B. Tlrat except as noted in Conch:s'ion "A" above, ttre audit perforrned

was proper and in acoordance wittr tkre provisions of section 1138(a) of ttre

Tax Larrr. Petitioners failed to shcr'l ttre determinatj-on was in error. Furtherr

exactness is not required where it is ttre b>cpayer's or,rn faih:re to majntain

proper records which prevents ocactness in ttre deterrnination of sales tax

Iiability (llatter of Markcr^iitz v. State Tax Ccmnission, 54 A.D.2d L023, aff'd

44 N.Y.2d, 684) .

C. Ttrat ttre petition of ali Ahnad, Ahned Atrnad and Yatrya Ahnad dtb/a

A & A C,rocery Store is granted to tlre extent indicated in Conch:sion "A"

above; tkrat ttre Audit Division is hereby directed to acoordingly rnedify the

I{ctice of Detenninatj-on and Dsnand for Palzment of Sales and Use Taxes Dre

issued Febn:aqz 15, 1978 togettrer withr fu1l penalties and interest ttrereon;

and th,at, except as so granted, tlre petition is in all otler respects denied.

DATED: AJJcarry, Nevr York

JUN 1 9 1981


