
STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

ADT Company, Inc.

AFFIDAVIT OF MAIIING

for  Redeterminat ion of  a Def ic iency or  a Revis ion

of a Determi"nation or a Refund of

Sales  & Use Tax

under Art ic le 28

for the Period 3

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an enployee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the
6th day of March, 1981, he served the within not ice of Decision by mai l  upon ADT
Company, Inc.,  the pet i t ioner in the within proceeding, by enclosing a true copy
thereof in a securely sealed posLpaid wrapper addressed as fol lows:

ADT Company, Inc.
155 S ix th  Ave.
New York, Ny 10013

and by depositing same enclosed in a postpaid

(post of f ice or off ic ial  depository) under the

United States Postal  Service within the State

That deponent further says that the said

and that the address set forth on said rrTrapper

Pet i t ioner  '  -  . . .

properly addressed wrapper in a

exclusive care and custody of the

of New York.

addressee is the pet i t ioner herein

is the last known address of the

"/t -.'t-. / /

Sworn to

6th day

before me this

o f  M a r c h ,  1 9 8 1 .
(_._.

29 of the Tax law

67 -s /3L /7L .



STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

ADT Company, Inc.

ATFIDAVIT OF MAIIING

for Redeterminat ion of a Def ic iency or a Revision

of a Determinat ion or a Refund of

Sales & Use Tax

under Art ic le 28 & 29 of the Tax Law

f o r  t h e  P e r i o d  3 l I l 6 7 - 5 / 3 t / l t .

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

6th day of March, 1981, he served the within not ice of Decision by mai l  upon

Emanuel Demos the representat ive of the pet i t ioner in the within proceeding, by

enclosing a true copy thereof in a securely sealed postpaid wrapper addressed as

fo l lows:

Mr. Emanuel Demos
White & Case
14 WaI I  S t .
New York ,  NY 10005

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a

(post of f ice or off ic ial  depository) under the exclusive care and custody of the

United StaLes Posta1 Service within the State of New York.

That deponent further says that the said addressee is the representat ive of

the pet i t ioner herein and that the address set forth on said wrapper is the last

known address of  the representat ive of_. fhqpet i t ioner .
. t , /

(Sworn to before me th is

6 th  day  o f  March ,  1981 .
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STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

March 6 ,  1981

Company, Inc.
Sixth Ave.
York ,  NY 10013

Gentlemen:

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review aL the administrative level.
Pursuant to sect ion(s) 1f38 & 1243 of the Tax Law, any proceeding in court  to
review an adverse decision by the State Tax Commission can only be inst i tuted
under Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced
in the Supreme Court of the State of New York, Albany County, within 4 months
from the date of this not ice.

Inquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to:

NYS Dept .  Taxat ion and Finance
Deputy Commiss ioner  and Counsel
A lbany ,  New York  12227
Phone # (518) 457-624A

Very truly yours,

STATE TAX COMMISSION

Peti t . ioner '  s Representat ive
Emanuel Demos
irlhite & Case
14 Wal l  S t .
New York, NY 10005
Taxing Bureau's Representat ive



STAIE OF NEW YORK

STATE TAX CO}NIISSION

fn ttre Matter of ttre PeLition

of

AUf CO\,lPAliY nrc. : DECISICDi

for Revision of a Determination or for Refund :
of Sales and Use Til<es under Arti-cles 28 ard
29 of the Tax Law for the Period March L, L967 :
through May 31, L97L.

Petitioner, Af[ Conparry, Inc., 155 Six*r Avenue, Nenr York, New York

10013' filed a petition for revision of a determination or for refurrd of sales

and use ta<es under Articles 28 and 29 of tlre Tax l-aw for tlre period March 1,

1967 through t4ay 31, 1971 (Fite No. 14743).

A fornnl hearlng was held before Edward L. Johnson, Hearing Officer, at

the offices of the State Tax Conmission, T\ryo Wor1d T?ade Center, Noru York,

ltrew York' on March L4, 1978 at 9:15 A.tvt. Petitioner appeared by White & Case,

Esqs. (Enanuel Denps and John Kearns, Esqs., of counse.l). The Audit Division

appeared by Peter Crotllz, Esq. (Alexarder Weiss, Esq. r of cor:nsel) .

ISSUES

I. Whether annr:al ssrzice charges for 1ocal alarm ssrzicqs are sr:lcject

to sal-es ta<.

II. Whether advance senrice charges for central station signalling

Nn/or local- alarm senrj-ces are subject to sales tax.

IfI. Whetlrer nonre@verable materials installed in conneclion wittr central

station sigrralling and local alarm services are e><empt frcm sales tax as

additions or capital irrprovenents to real property.

IV. !{hethrer charges for leased telephone lines are subject to sales tax.
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V. Whether payrent by petitioner of sales tares it did not collect but

should have collected in ttre period at issue should be abated by ttre State Tar<

Csnnj-ssion where the liabilibz for the sales ta< was established S a L974

ruling.

F]NDI}GS OF FASI

1. On Augrust 22, 1974, ttre Audj.t Division issr.rcd a Notice of Determina-

aga-j-rsttion and Dernancl for Palzrnent. of Sales and Use Ta><es (Uc. 90rV52r971\

petitioner ADI' Co. Inc. (r'ADTrr) and Raynord Carey, Willian ltralpen,

Dillion and Ernest Robert, individr.rally and as officers, detailing

as follqr,rs:

PERTOD M\DED TA)( PEI{AJ,TT & IIfIEREST

Robert

the deficiency

TCNAL

5/3L/67
8/3r/67

rL/30/67
2/2e/68
5/3L/68
8/3L/68

1L/30/68
2/28/6e
5/3r/6e
8/3t/6e

LL/30/6e
2/28/70
5/3I/70
8/3V70

Lr/3o/70
2/28/7L
5/3r/7L

TCIAL AT,OUI\TI DUE

$ 18,237.59
18 ,050 .62
L8,259.30
L9,966.46
2I ,830.64
25 ,427 .50
20  t 977  . 62
22,299.L3
44,396.55
29,8L0.77
29 ,7L3 .93
29,093.49
29,535.92
27 ,876 .5L
29, I90.64
32 ,084 .10
34 ,051 .03

!44%.991.7e.

$  16 ,4 I3 .83
15,  704.  03
15 ,337 .  8 I
l - .6 ,L72.83
17 ,027 .89
19,070.62
15 ,103 .  BB
15 ,386 .39
29,30r.72
18 ,780 .78
L7,828.35
16,583.28
l.5,409.39
L4,2I7.02
14,011.  50
L4 ,437 .84
14 ,301 .43

$285,-088.59

$ 34,65I .42
33,754.65
33 ,597 .11
36,L39.29
38 ,858 .53
44,498.L2
36,  081.  50
37,685.52
73,698.27
48,591.  55
47,542.28
45 ,676 .76
43,945.3L
42,093.53
43,2A2.L4
46,52I .94
48,352.46

!233!.9e0.38

Petitioner ADI concedes liability in the arpunt of $45,685.00. The

Aud:lt Division granted a credit of $601826.00 for r:.se taxes paid by petitioner

ADI on nonrecoverable materials used in rraking installations. At ttre forrnal

hearing, the net anuunts in dispute were agreed to be:

Iocal alarm annr:al senzice charges. ....$ 961638.00
Loca1 alarm and cerrtral station
advance senrice charges. IL6,799.00
Cha::ges on leased U-nes. 129,854.00

1 .
2 .

3 .

l'

TOIAL IN DISPTJTE $343,291.  00
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2. Petitioner ADI sresuted sjx consents octending ttre period dr:ring

wtt-ich assessnent could be made. The assesgnent was tjmely rnade, and ttre

petition seeJcing redetermination of the sales tax deficierrqf was tinely filed.

3. Petitioner ADI selIs, installs, o5:erates and, mai:ntains burglar alarm

and fire alarm senrices. The senrices faIl into t\^io categories, i.e., central

station and local alarm whictr includes direct coru:ect. A central station

systen is one connected by leased telephone ljnes to a central station wtrere

signals are received and nucnitored. A loca1 alarm systen is one r,riLrich operates

an outside sounding device such as a bell or siren. A direct oonnect sys@n

is one which is gener-,lly used in outlying areas where sign:als are transnitted

from ttre subscrj-ber's premises to a mr:nicipality or to an anstr/ering senrice.

4. Bottr central station and loca1 alarm burglar alarm qgsterns are

ccrnposed of a control set, internal wiring on tkre subscriber's pranises, and

detecting devices such as magnetic contacts, screens, foil, tripwire and

lacing. The detecting devies in-staIled by petitioner on a sulcscrjJcer's

prenises are identical in cerrtral statj-on and loca1 alarm systems. Tleqg

differ in that tlre centrai station installation is qcnnected to a sig,nal

monitoring office frcm which r,:niformed giuards are dispatched r4>on tlre sounding

of an alarm; whereas a local alarm systsn terrninates witLr a sounding device on

tlre exterior of the protected prenises (except for direct crcnnect wtrich is

connected to police or fire heaCEnrters) and no guard senrice is involved.

5. A decal stating ttrat ttre prenises are "Protected by ADI" is affjxed

to the doors and windcnars of tlre sr:bscriberts prenises upon oonpletion of

installation of aII of petitj-oner's alarm systers. The decal is identical for

central office and Iocal alarm systens.
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6. Installation, maintenance, inspection and ccnqnnents of burglar

alarm systans, bottr central station and 1ocal alarm, is done by petitioner i:r

accordance with standards set by Underwriter's Iaboratories, Inc. ("UL"; ard

local building codes. IJpon ccnpletion of ttre installation of a br:rglar alar:n

systent (whetlrer central or local), petitioner is authorized by UL to issue a

UL certificate. Issuance of a UL certificate enables petitioner's subscribers

to receive insurance discounts.

7. PeLitioner collects frorn sulcseibers an "advance senrice charge" at

the outset of a contract for eittrer cent-ral station or local alarm burglar or

fire senrj-ce. Ttris charge @vers installation of ttre alarm system. It is

based on a rate for so marry doors, windcntrs, and other apertr:res. TLre charge

does not vaqz if tLre installation requires nnre or less time and man-hor-rrs

than tlrat projected in the senrice clrarge. Petitioner contends ttrat tlre

charge ccn/ers labor and thre cost of "non-re@verable materials" such as wire,

lead foil, magnetic contacts, aero tr:lcing and rosettes wtrich lould cost rncre

to rsnove ttnn their salvage value. Petitioner claims tllat labor is npre ttran

92 percent of the "advance senrice clrarge" and ttrat ttre expertise of ttre

installer is a necressary prerequisite to petitioner's rendering exenpt protective

service. Petitioner argiues ttrat even if ttre devices placed in the pranises of

tLre sulcscriber are tangible persona.l properer in the harrds of petitioner, tlre

personal property is used as a tool to provide protective guard senzice which

is o<erpt from sales tax.

8. Ttre ccnponents of a fire detection systan include verl' similar itsns

to that of a burrSlar alarm system. Tlrey include electrical wire and onduit

wtt-ich is run along and in or above ceilings, floors and walls to form a
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continuous circuit on the perjmeter of tlre protected prenises, tlre magnetic

contacts which are attaclred to or irnbedded in doors and windcntrs, iltercurlz

switch contacts attached to doors and windcnrs, lead foil which is larninated to

glass surfaces, control sets, aero ttrlcing wtr-ich is hung frcnr tlre ceiling,

rosettes whlch are inplanted in the ceiling of snall areas, lacjng which is

thin, brittle wire imbedded in narrcrar dowels wtdch are ccnrlcined into sheets

which are tl:en attaclred to the wal1s or made into cabinets for safes. Ttre

nonrecbverable materj-als are affixed. to tlre subscriber's prenises by drilling

into the walls, doors, ceilings or stapled onto or jmbedded in such surfaces.

9. The lines leased frcrn tlre telephone ccnpany ccnnect alarm systons on

sulcscrj-bers' prenises with petitioner's central station monitoring facilities.

The subscriber provides ttre electrical po,ver for these lines, not tlre telephone

ccmpanlz. The leased lines are sigrnal grade wires wtricLr are not suitable for

voice transnission. Petitioner does not charge srrbscrjbers the cost of leasing

wires frcnr ttre telephone cqrpany. TLre telephone ccfipany does not ctrarge

petitioner sales ta< on tlre nontlrly lease rental.

10. Petitioner collected no sales taces frcnr its subscrjJcers dr,rring tlre

ardit period. It paid no sales ta>< to Nqrtr York City prior to 1965 nor to

Nev,r York State after ArLicIe 28 of the Tax Law, effective Augrust L, L965,

transferzed sal-es tax jr:risdiction to tlre State of Nen^r York. Petj-tioner

received its first sales ta:< audit and sr:Jcsequent denand for palznerrt of sales

ta>< in L974.

11. B1z an @inion of Counsel dated Januarlr 29, 1974, tlre Department of

Taration and Finance set out its franrsarcrk for determining tlre taxability

r:nder Article 28 of local alarm, central station and direct alarm systems. In

the opinion' it was stated that tlre central alarm ccmpany was taxable on ttre

charges to it on the lease of telephone lines. (this trnrtion of the opinion



. -  s - ,

was cfranged by the State To< Ccnrnission in Matter of Central Office Alarm

Co., Inc. dated August L2, 1976.1

L2. Petitioner urges that its chances of oollecting the sales tar<es at

tte present tjme for charges made dr:rirg tlte period at issr:e are slim if not

niI. Petitioner sulcmits ttrat r.rrtil ttre 1974 opinion of Counsel for tlre Departnent

of Taxation and Finance, it had no definitive way of Is:rcrAring ttrat its sales

wene subject to ta<. Petj-tioner ctaims that sjnce tlre Department of Ta<atj-on

and Fj-nance had not asserted liability for sales tac on alarm senrices dr:ring

tlre nine years frcnr 1965 Lo I974t tLre State Tax @nnission should use tlre

discretion auttrorized in section I71 subd. eighteenttr (as anended L. L977

Chap. I23) to enter into a closing agreement wkrereby ttre tar found due can be

abated. Petitioner relies on the statenerrt ttrat where the @inion of Counsel

of ttre DeparEnent of Ta<ation and Finance for.rrd cable TV taxable after elenren

years of not havirrg taced it, the Appellate Division of tLre Suprene CourL. of

the State of New York stated that failure to tar< such transacti-ons for such a

Iengtlty period of time "Should create a pre$xnption in favor of ttre taxpayer

wLtich can only be rebutted by a clear manifestation of legislative j-:rtent to

tLte contra.qr." N.Y. State Cable Television v. State Ta:< Csfinission, 59 A.D.2d

81, 83 (L977). Petitioner asks that, taxability as determjned bV ttre @nnj-ssion

be prospeeL.ive rather than retroactive to tlre period oovered by tkre audit.

13. Throughout tlre period frcnr 1965 ttrrough 1974, petitioner was billed

and paid real estate ta:<es on all its eguipnent located on subscrribers'

premises. Petitioner relied on advice of its counsel ttr,at eqrripnent attaclred

to telephone lines was subject to tax as real property, and tlrerefore not

sulcject to sales tax.
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CO}€LUSIONS OF IAW

A. That tlre annual service cfnrges for local alarm senrice are not

exenpt frcrn sales ta:r as a guard ard protective service. That a decal on ttre

prernises rnay induce a chirnera in ttre mi:rd of an intnrden ttnt a gard may be

alerbed does not, alter the fact tLrat intrusion on tlre pren:ises nerely triggers

an alarming noise. Ttre protective senzice is ttre determjnarrt factor. Ilolnes

Elect:ic Protective Co. v. I4cGoldrich, 262 A.D. 514 (lst Dept. 1941) 30 N.Y.S.2d

589 aff 'd without opiniont 288 N.Y. 635 (L942). Witlrout protective senrice,

the entire senrice charge is sr:bject to sales ta>. for tlre use of tangible

personal property.

B. Ttlat tlre advance senrice ctrarge for bottr cerrtral station ard local

alarm service is a clrarge fon installation of tangiJrle personal property, ard

petitioner is tiable for the sales ard use taxes on bottr labor ard rnaterials

used tlrerein. Ttre cred.it given petitionen a&ninistratively in this instance

shculd be limited to this particular case.

C. Ttrat the so-called non-r@overable rnaterjals used il making installa-

tions renrain personal properby ttre title to wtrich rever leaves petitionen.

Ttre Court in Central Office Alarm Oo., Inc. v. State Ta< Ccnrnission, 58 A.D.2d

162, L64 (3rd Dept. L977) nntion for leave to appeal denied' 44 N.Y.?A 642

discussed ttre definition of real property as set out jn ttre Tac Law, section

1105 (c) (3) ard in the Real Property Law, section 120 sub. 12 (d) ard forrxl that

identical jnstalled eqtriprnent did not constitute an addition or capital inprove-

merrt to real property. Ttre language of the decision is pertinent:

"Hereln, the pensonal proS:enty wtr-ich petitioner used jn insta[ing
alarm systens djd not becone a physical part. of ttre custcmerrs
property nor was srrch property transferred. "

The nonrecoverable mateials used jn nraking installations are subject to

sales ard use ta><es.
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D. Thrat ctrarges for leased telephone lines are not snlcject to sales

ta<. Ttre State Ta< Ccnrnission considered this guestion in tlre lthtter of

Central Office Alarm Co., Inc. (August 12, L976\ and specifically over-mled

the @inion of Counsel dated Januaqz 29, 1974. Ttr,at determirntion was upheld

in Central Office Alarm Co., Inc. v. State Ta< Ccnnrission (supra) .

E. Tlrat the sales tares found dr-re and rrrpaid for ttre period March 1,

1967 tlrrough l4ay 31, 1971 are prirnarily dr,re frcnr petj-tioner's subscribers, and

should have been collected b1z petitioner and paid orier to tlre State. Petitioner

is liable to tkre Stat€ for the tax reguired to be collectsd. (Section 1133 (a)

of tkre Tax law. ) Petitioner has tlre right under ttre Ta< Iaw to seek palnent

of the ta< frcrn his custcrners as thdrgh ttre ta< were part of the purchase

price.

F. That sales tar-es be assessed against loca1 ala:rn annual senrice

charges of $961638.00 and advance senrice charges on central office and local

alarm ssrzice charges of $1I5,799.OOi and tlrat the asses$ent of sales ta><es

on telephone leased lines chrarges of $1291854.00 be cancelLed; and that penalties

ard inte-est above ttre 1egal miniJrnnn be waived.

G. That, except. as granted as set forbtr j-n Conclusion of Taw "F" above,

the petitj-on of AUI Co. fnc. is in alt other respects denied. TLre Audit

Division is djrected to reccnpute ttre Notice of Deterrninatj-on and Dsnanct for

Palzmerrt of Sales arrd. Use Taxes nre (No. 90,752,97f) dated Augrust 22, L974 (as

anended by the letter dated March 25, 1976), and wtrich a.s reccrqruted is herebry

sustained.

DAIED: Albarry, Nqu York

ffi MAR06leBl
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rA-36 (9/76) S t a t e  o f

a

New Yorrk -  Oepartment of Taxat ion and Finance
Tax Appeals Bureau

REQUEST FOR BETTER ADDRESS

t frn-') j -d
Reques ted

il*ot
tlbirtApporh Brreru
Rocm IOT ".W. l*g
Slalc C"rmps
Afbrny, Nlrr Yo* tfrfr

Date of Request

ivtAR 18 1$S?

,// a/
P{e"Y f ind most recent address of {ax2laler descr ibed below; return to person named above.

Date  o f  Pe t i t i on

aLl- //- /7
Soc ia l  Secu r i t v  Number

L3- ?722a72'C

Address

Resu l t s  o f  sea rch  by  F i l es

\5 5 - s,.t\ U e ''*:*1- €-

,rd*., X. \., ,ryl "v
oa \3

h ,D ,l , (c,-77tltt-tct 1^' v&'ttt'

o-nr t-U nx!fl{tq-r,C[-, Q':'ft'u,
!u-r-e"- Ll*,,tt, h /ot)fr

a d d r e s s :

" t-/
|  |  Same as  above ,  no  be t te r  add re6s

O t h e r :

Sec t i on
/1

Crt,h" lr,4
U

Q-il*
Searched by ,4

0',R,t*W ala{/ 8 t

PERMANENT RECORD

FOR INSERTION ]N IAXPAYEN.S FOLDER
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STATE OT NEW YORK
STATE TAX COMIIISSION

In the Matter of the Petition

o f

ADT Company, Inc.

AFFIDAVIT OF MAITING

for Redetermination of a Deficiency or a Revision

of a Determi-nation or a Refund of

Sales & Use Tax

under Article 28 & 29 of the Tax law

for  the  Per iod  3 / t167-5 /31 / t t .

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxation and Finance, over 18 years of age, and that on the

27th day of March, 1981, he served the within notice of Decision by mail upon

ADT Company, Inc.,  the pet i t ioner in the within proceeding, by enclosing a true

copy thereof in a securely sealed postpaid wrapper addressed as fol lows:

ADT Company, Inc.
One World Trade Center, Suite 9200
New York, l[Y 10048

and by depositing same enclosed in a postpaid

(post of f ice or off ic ial  depository) under the

United States Postal Service within the State

That deponent further says that the said

and that the address set forth on said wrapper

pet i t ioner.

i s

"{Sworn to before me this

27 th  day  o f  March ,  1981.

properly addressed wrapper in a

exclusive care and custody of the

of New York.

addressee is the pet i t ioner herein

is the last known address of the

t..'" \*_'t '-t r


