
STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion
o f

Jerry R.  Ashl ine

for  Redeterminat ion of  a Def ic iency or  a Revis ion
of  a Determinat ion or  a Refund of  Sales & Use Tax
under Ar t ic le  28 & 29 of  the Tax Law for  the Year
r978 .

AFFIDAV]T OF MAITING

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 27th day of November, 1981, he served the within not ice of Decision by
cert i f ied mai l  upon Jerry R. Ashl ine, the pet i t ioner in the within proceeding,
by enclosing a true copy thereof in a securely sealed postpaid wrapper
addressed as  fo l lows:

Jerry R. Ashl ine
R t .  1 1
Mooers Forks, NY 12959

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent further says
herein and that  the address set
o f  t he  pe t i t i one r .

Sworn to before me th is
27Lh day of  November,  1981.

that  the said addressee
for th on said wrapper is

is  the pet i t ioner

\ ."r 
IT address



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY/  NEW YORK 12?27

November  27 ,  1981

Jerry R. Ashl ine
R t .  1 1
Mooers  Forks ,  NY 12959

Dear  Mr .  Ash l ine :

Please take not. ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative
Pursuant  to sect . ion(s)  1138 & 7243 of  the Tax Law, any proceeding
review an adverse decis ion by the State Tax Commission can only be
under Ar t ic le  78 of  the Civ i l  Pract ice Laws and Rules,  and must  be
the Supreme Court  of  the State of  New York,  A1bany County,  wi th in
the  da te  o f  t h i s  no t i ce .

Inqui r ies concerning the computat ion of  tax due or  refund a l lowed
w i th  t h i s  dec i s i on  mav  be  add ressed  to :

NYS Dept. Taxation and Finance
Deputy Commissioner and Counsel
A1bany, New York L2227
Phone l /  (518) 457-624A

Very truly yours,

STATE TAx COMMISSION

cc:  Pet i t ioner 's  Representa t ive

Taxing Bureau' s Representat. ive

leve l .
in court  to

inst i tuted
commenced in

4 months from

in accordance



STATB OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

JERRY R. ASHIINE

for Revision of a Determinat ion or for
of Sales and Use Taxes under Art ic les
29 of the Tax Law for the Year 1978.

DECISION

Refund
28 and

Pet i t ioner ,  Jer ry  R.  Ash l ine ,  Route  11 ,  Mooers  Forks ,  New York  12959,

f i led a pet i t ion for revision of a determinat ion or for refund of sales and use

taxes under Art ic les 28 and 29 of the Tax Law for the year 1978 (Fi le No.

2 3 5 7 1 ) .

0n May 11, 1981, the pet i t ioner advised the State Tax Commission, in

wri t ing, that he desired to waive a smal l  c laims hearing and submitted the case

to the State Tax Commission based on the entire record contained in the file.

After due considerat ion, the State Tax Commission renders the fol lowing decision.

ISSIIE

Whether pet i t ioner is ent i t led to a part ial  refund of sales tax paid on

the purchase of an automobi le.

FINDINGS OF FACT

'  1 .  Pet i t ioner ,  Jer ry  R.  Ash l ine ,  so ld  h is  1977 Chevro le t  B lazer  to

M c M a r t i n  M o t o r  C o . ,  I n c .  f o r  $ 4 , 5 0 0 . 0 0 .

2. 0n Novenber 14, 1977, pet i t ioner purchased a 1978 Volkswagen from

Nor thway Vo lkswagen,  Inc .  fo r  $5 ,540.85 ,  p lus  sa les  tax  o f  $387.86 ,  fo r  a  to ta l

o f  $ 5  , 9 2 8 . 7 1 .

3 .  On June 30 ,  1978,  pe t i t ioner ,  Jer ry  R.  Ash l ine ,  f i l ed  an  App l ica t ion

for Refund and/or Credit  of  Sales or Use Tax Paid on Casual SaIe of Motor



- 2 -

Vehicle (ST-170.10) in the amount of $315.00. Pet i t ioner claimed that the

$4'500.00 he received from the dealer on the sale of his autonobi le should be

credited against the sales pr ice of the new vehicle purchased from a di f ferent

dealer and that only the net sales pr ice is subject to tax.

4. 0n Septembex 27, L978, the Audit. Division denied the refund claim on

the grounds that pet i t ioner did not t rade-in the motor vehicle to a registered

dealer as part  payment on the purchase of another motor vehicle.

CONCIUSIONS OF TAW

A. That 20 NYCRR 526.5(f)  provides that " [a]ny al lowance or credit  for

any tangible personal property accepted in part payurent by a vendor on the

purchase of tangible personal property or services and intended for resale by

such vendor shal l  be excluded when arr iv ing at the receipt subject to tax.. ." .

That pet i t ioner did not t rade-in a motor vehicle as part  payment

towards the purchase price of another motor vehicle but rather consurnmated two

separate transact ions. Accordingly,  pet i t ioner is not ent i t led to a refund of

the sales tax imposed under sect ion 1105(a) of the Tax Law.

B. That the pet. i t ion of Jerry R. Ashl ine is denied and the refund denial

i ssued Septenber  21 ,  1978 is  sus ta ined.

DATED: Albany, New York


