
STATE OF NEW YORK
STATE TAX COMMISS]ON

fn the Matter of the pet i t ion

o f

Jardso Vending Corp.

for Redeterminat ion of a Def ic iency or a Revision

of a Determinat ion or a Refund of

Sa les  & Use Tax

under Art ic le 28 & 29 of the Tax Law

f o r  t h e  Y e a r s  6 / t / t t  -  5 / 3 1 1 7 4 .

AFFIDAVIT OF MAIIING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

26th day of December, 1979, he served the within not ice of Determinat ion by mai l

upon Jardso Vending Corp.,  the pet i t ioner in the within proceeding, by enclosing

a true copy thereof in a securely sealed postpaid wrapper addressed as fol lows:

Jardso Vending Corp.
6 Rewe St.
Brooklyn, Ny 1-I2LL

and by deposit ing same enclosed in a postpaid

(post of f ice or off ic ial  depository) under the

United States Postal  Service within the State

That deponent further says that the said

and that the address set forth on said wrapper

pet i t ioner .

Sworn to before me this

26 th  day  o f  December ,  1979.

properly addressed wrapper in a

exclusive care and custody of the

of New York.

addressee is the pet i t ioner herein

is the last known address of the
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AT'FIDAVIT OF MAITING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

26Lh day of December, 1979, he served the within not ice of Determinat ion by nai l

upon Emanuel Kuf1ik the representative of the petitioner in the within

proceeding, by enclosing a true copy thereof in a securely sealed postpaid

wrapper  addressed as  fo l lows:

Mr. Emanuel Kufl ik
75 Maiden Ln.
New York,  Ny 10038

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post off ice or off icial depository) under the exclusive care and custody of the
United States Postal Service within the State of New york.

That deponent further says that the said addressee is the representative of
the pet i t ioner herein and that the address set forth on said wrapper is the last

known address of the representat ive of the pet i t ioner.

Sworn to before me this

26th day of December, 1979.



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

December  26 ,  1980

Jardso Vending Corp.
6 Rewe St.
Brooklyn, NY 11211

Gentlemen:

Please take not ice of the Determinat ion of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the adninistrative leveI.
Pursuant to sect ion(s) f fg8 & 1243 of the Tax law, any proceeding in court  to
review an adverse decision by the State Tax Commission can only be inst i tuted
under Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced
in the Supreme Court of the State of New York, Albany County, within 4 months
from the date of this not ice.

Inquiries concerning the computation of tax due or refund allowed in
accordance w i th  th is  dec is ion  may be  addressed to :

NYS Dept .  Taxat ion  and F inance
Deputy  Commiss ioner  and Counse l
A l b a n y ,  N e w  Y o r k  1 2 2 2 7
Phone # (518) 457-624A

Very truly yours,

STATE TAX COMMISSION

Peti t ioner '  s Representat ive
Emanuel Kuflik
75 Maiden Ln.
New York, NY 10038
Taxing Bureau's Representat ive



STATE OF NEW YORK

STAIE TA)( CCIN{MISSION

In thre Matter of ttre Application

of

JARDSO \IENDING CIORP.

for Revision of a Determination or for
Refi:nd of Sales arrd Use Taxes under
Articles 28 and 29 of ttre Ta< Law for
the Periods Ended Jtrne 1, 1971 to
May 31, 1974.

DEIERMINATION

Applicant, Jardso Vending Corp., 6 Rsrve St:eet, Brookl1m, Nerrar York 1L2LI,

filed an application for revision of a determjnation or for refund of sales ard

use taces r:nder Articles 28 ard 29 of ttre Tax Larr'r for ttre peniods ended Jr:ne 1,

1971 to Wy 3L, 1974 (Fi1e No. 12899).

A fornnl hearing was held before F"ank A. Rcrnano, Hearing Officer, at ttre

offices of ttre State Tax Conmission, 1\rvo Vbrld Ttade Center, Netr,r York, Nsu York,

on Airgust 23' L977 aL l:15 P.M. Applicant appeared by Emanuel Kuflik, Accor:ntant.

rhe sales Ta< Bureau appeared by Peter J. crotty, Esq., (Janes J. I{crris, Jr.,

Esq., of cor:nsel) .

Whether applicant, Jardso Vending Cory., is liable for additional sales

taces assessed pursuant to audit for tlre periods ended June 1, I97I tD llay 31,

L974 .

FIND]NGS OF FACT

1. Applicant, Jardso Vending Corp., tinely filed Nq^r York State ard locaI

sales and use ta< returns for ttre periods ended Ji:ne 1, 197I to lrlay 31, 1974 ard

rsn-itted sales tax iJr the anrrunts reflected thereon.
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2. On Januarlz 23, 1976, a lbtice of Deterrnilation and Osnand for Palznent

of Sales ard Use Taxes Due was issued to said applicant for $1141831.96 in sales

taxes, plus $511744.7I in penalties ard interest, r'akirq a total of $166'576.67

due ard owing for tLre aforesaid peniods.

3. TLre aforesaid Notice of Determination was also issued to Ann Rosenberg,

St:nley Rosenberg and Ronald bsenlcerg, irdividually ard as officers of Jardso

Vending Cory., assessing the stun of $1661576.67, conputed as aforesaid, against

them on the grounds that, as officers of Jardso Vending Corp. ' theY were persons

required to collect sales ard use taxes pr:rsr:ant to Section fI31(1) of the Ta<

Iaw and were persornlly liabte for such additional taxes assessed against said

cortrnration pr:rsuant to Section 1133 (a) of tLre Ta( Lar^t.

4. On or about March 5, L976t applicant, Jardso Vending Cor?., filed an

application for revision of tlre aforesaid determination ard requested a hearing

to revievs such determination pr:rsr:ant to Section 1138 of ttre Ta< I-atp.

5. Ann Roserrlcerg, Stanley Rosenbrg and Rornld RosenJcerg did not file an

application or petition to revise ard reviev,r ttre aforesaid determil,ation ard,

accordjlgly, the issue of their personal liability for additional sales taxes

assessed. against applicant,, Jardso Verding Corp. , pursuEu:tt to Sections 1131(1)

and 1133 (a) of ttre Tax Law is not at issue in tlre instarrt proceeding.

6. For the periods in question, applicant, Jardso Vending @ry., a Nerur York

corSrcration, was an operator of vending nachines ard nraintained its priraipal

place of business at 6 Rewe Street, BrooJ<I1m, Nqp York. Said applicant's officers

were, as follolvs: Ann Roseriberg, President; Stanley Rosenberg, Tteasurer; ard

Rona1d Rosenlcerg, Secretaqr.
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7. The auditor for the Sales Tar< Bureau visited, applicantts place of

business and o<anined applicant's general ledgen, Federal inoone tax retrrrns,

New York State sales tax returns and purchase invioices. llotvever, there were no

nork papers available wittr respect to ttre preparation of applicant's Neur york

State sales tax return.

B. After corparing tlre general revenues set forth in applicantrs general

ledger witlr applicant's Nehr York State sales tax ard Federal jnoqne tax retrrrns,

the auditor deterrnined that a deficiency ocisted. ftre anpurrt of ttre deficienqg

was added to ttre anu:nt clained as gross sales b1r applicarrt on ttre Nevr york

State sales tax returns to arrive at applicantrs total sales. Ttre auditor ttren

subtracted from the total sales ttre anpunts strovn in applicant's genenal ledger

for nn:sic and gane sales, miscellaneor.s sales ald nontaxable taces on cigarettes.

He al-so st:btracted frqn ttre total sales tlre annr.urt stpvrn h applicantts general

ledger for loss dr:e to slugs. No sr:btraction was rnade for tlreft or othen l-osses

as appU-cant did not harze any records disclosing suctr inforrnation. After nrakjng

the aforesaid subtractions, ttre auditor arrived at ttre total taxable sales

against wlrich he applied tlre ta>l rate to anive at ttre total tax due. He then

subtracted tlre ta<es paid by applicant as shorna: on the filed l\len york State ta:<

returns, thereby arriving at ttre additional sales ta>. liability for which applicarrt

was assessed.

9 ' Applicant conterded that ttre audit was inproper and j.::raccr:rate becarrse

tlle auditor did not allovs a nrcre sulcstantial nonetarry anrcunt for loss due to

theft ard rnachine rnalfi-:nction. rn support of tlris oontsrtion, applicant relied

on a test period of approximately one nrmth, frcn April 1I, Lg77 tn t{ay 2I,

L977 ' DJrillg ttre test period, applicant maintained a repair call book to relnrt

thefts, shortages ard rnachine malfi:ncLion. A retrni::rnn r,rould ans\rirer ttre call



- 4 -

for senrice and, in tlre Gcurse of repair, r,ould check tlre inventory in the

rnachine against ttre nonqr it qcntained. In this way, applicant deterrnined the

percentage of loss against actr:al pr.rchase records for ttre test period.

10. Applicantrs test period is subsequent to ttre periods in question ard

does rpt constitute a fair representation in ttre face of an audit based on

applicantrs actual books ard records. Applicant concedes that it did rpt maintain

such records before or during ttre periods in question. Flrrther, at the conclusion

of the test period, such reords were no longen maintained.

@IICLUSIOIS OF r,A!V

A. That applicant, Jardso Verding Oorp., was a vendor as defined in

Section 1101(b) (8) of tlre Ta< Law ard was sr-rbject to ttre saLes tax furposed by

Section 1105 (a) of the Tax tavr.

B. That' pursusant to Section 1138 (a) of ttre Ta< Larar, additional sales

tax was determined fron tlre best available information and such deterrnination

was properly supporLed by field audit procedures ard based on suJcstantjal fi:rdings

of fact in tlre qcurse of such field ar:dit.

C. That applicant, Jardso Verdjng Corp., failed to majntain adequate ard

accurate records for tlre period in question pursuant to Section 1135 of ttre Ta<

Law (See a'lso, Form Sr155, Reoord Keeping Instructions for Sales Ta< Vendors,

2 State Ta:( Fteporter, 611011, pp. 6638-39) and, consequently, o<actness will not

be required in deterrnining said applicant's sales ta>( f iability, lbrl<owitz v.

state Tax conmission, 54 pD 2d, 1023, 3gg l[Ys 2d l-76 (3rd Dept. 1976).

D. That applicant, Jardso Verding Cory., has failed to sustain its br:rden

of disproving tlre findings of the Sales Tar< Btrreau that additional sales ta:< is

due ard o^ring.
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E. Ihat the application of Jardso Verding Corp. is denied ard tlre Notice

of Determjna'bion ard Dernancl for Palznent of Sales and Use Ta:<es Dre issued on

Januarlr 23, 1976 is sustajned in its entirety.

DAf,ED: Albany, Nerar York $fafg TA)( @,IMISSION

DEC z 6 1979
TA)( @,IMISSION


