
STATE OF NEI^I YORK
STATE TAX COMMISSION

In  the  Ma t te r  o f  t he  Pe t i t i on

o f

STEPHED{ J. IdOSEtsA

For  a  Rede te rm ina t i on  o f  a  De f i c i ency  o r
a  Rev i s i on  o f  a  De te rm ina t i on  o r  a  Re fund
of Sales & Use
Taxes under  Ar t ic le(s)  28 & 29 of  the
Tax Law for the )ffiqpftfigg Periodfu$
Jnly I, L974.

AFFIDAVIT OF MAILING

Sta te  o f  New York
County of Albany

John Huhn ,  being duly sworn, deposes and says that

Xhe is an employee of the Department of Taxat ion and Finance, over J.8 years of

age, and that on the 4ttt day of l{ay , Lg 79, Xhe served the within

Notie of De@rrnination by (ffi) mail upon Stephen J. Koseba

@ the pet i t ioner in the within proceeding'

by enclosing a true copy thereof in a securely sealed postpaid wrapper addressed

as follows: Stephen J. Ibselca
FD #I
Bradford, NY 14815

and by deposit ing same enclosed in a postpaid properly addressed wrapper ln a

(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the  exc lus ive  care  and cus tody  o f

the  Un i ted  Sta tes  Pos ta l  Serv ice  w i th in  the  Sta te  o f  New York .

That deponent further says that the said addressee is the (looffffiffiXlffi

f f i )  pet i t ioner herein and that the address set forth on said \^/rapper is the

las t  known address  o f  the  (@ pet i t ioner .

Sworn to

4ttt day

be fo re

o f

me th is

l4ay

rA -3  (2 /76 )



J A M E S  H .  T U L L Y  J R . ,  P R E S I D E N T

M I L T O N  K O E R N E R

T H O M A S  H .  L Y N C H

STATE OF NEW YORK

STATE TAX COMMISSION
TAX APPEALS BUREAU

ALBANY, NEW YORK 12227

w 4, 1979

S&phen iI. I(os€ba
m*1
Bradfiord, NY 14815

har !&. Ibeeba:

please take notice of the Detemlnatj.qt

of the State Tax Commission enclosed herewith.

You have now exhausted vour r ieht of  review at the administrat ive
level '  Pursuant to sect ion(s) 1138 e 1243 of the Tax Law' any

proceeding in court to review an adverse decision by the State Tax

commission can only be inst i tuted under Art ic le 78 of the civ i l

Pract ice Laws and Rules, and must be commenced in the S-upreme
Court of the State of New York, Albany County, within 4 l'glth6

from the date of this notice.

Inquir ies concerning the computat ion of tax due or refund al lowed in
aclordance with this decision may be addressed to the Deputy
Commissioner and Counsel to the New York State Department of

Taxat ion and Finance, Albany, New York 12227 '  Said inquir ies wi l l  be
referred to the proper authority for reply.

Slncerelv ,
'\ 

-<-
t*

',.. .msEH affeMglgL./
HEARING EXAMINER

Taxing Bureau's Representat ive

TA-r . r2  (6 /77)



STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  o f  the Appl icat ion

o f

STEPHEN J. KOSEBA

for Revision of a Determination or for
Refund of  Sales and Use Taxes under  Ar t ic les
28 and 29 of the Tax Law for the Period
Ju l y  1 ,  L974 .

Appl icant ,  Stephen J.  Koseba,  RD / f1 ,  Bradford,  New York

14815,  f i led an appl icat ion for  rev is ion of  a  determinat ion or

for  re fund of  sa les and use taxes under  Ar t ic les 28 and 29 of

the  Tax  Law fo r  t he  pe r iod  Ju l y  1 ,  L974  (F i l e  No .  0 f897 ) .

A small claims hearing was held before Arthur Johnson,

Hear ing Of f icer ,  a t  the of f ices of  the State Tax Comnr iss ion,  44

Hawley Street ,  B inghamton,  New York,  oD September 26,  L978 at

10 :45  A .M.  App l i can t  appeared  p ro  se .  The  Sa les  Tax  Bureau

appeared  by  Pe te r  C ro t t y ,  Esq .  (E l l en  Purce l l ,  Esq . ,  o f  counse l )

ISSUE

Whether appl icant 's purchase of  a mobi le home const i tuted a

capi ta l  improvement to real  property,  thereby ent i t l ing appl icant

to a refund of  the sales tax paid on said purchase.

FINDINGS OF FACT

DETEF}{INATION

purchased

Inc .  fo r

purchase

1 .  0n  Ju ly  1 ,

a  70 '  x  L4 '  mob i le

$13 ,000 .00  and  pa id

pr i ce .

L974,  app l i can t ,  S tephen J .  Koseba,

home from Ha1l 's Mobi le l {ome Agency,

sa les  tax  o f  $910 .00 ,  based  on  the
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2.  On August  13,  L974,  appl icant  f i led an Appl icat ion for

Credi t  or  Refund of  State and Local  Sales or  Use Tax (Form

ST-137)  fo r  $860 .56 .  App l i can t  c la imed  tha t  t he  mob i l e  home was

permanent ly  insta l led on h is  proper ty  and,  thus,  const i tu ted a

capi ta l  improvement  to  rea l  proper ty .

Applicant agreed that tax was owing on furniture valued at

$706.23 (which was inc luded in  the purchase pr ice)  and he

excluded the tax due thereon when preparing the refund claim.

3.  0n November 26,  L974,  the Sales Tax Bureau denied the

refund claim in ful l ,  oi l  the grounds that applicant purchased

tangib le personal  proper ty ,  ra ther  than a capi ta l  improvement .

4 .  The  dea le r ,  Ha l l ' s  Mob i l e  Home Agency ,  I nc . ,  de l i ve red

the mobile home to land owned by applicant and placed it  on a

foundat ion.  The foundat ion consis ted of  concrete b lock p iers

which were 2 course high and were set approximately 3 feet apart.

The p iers  were on a gravel  base par t ia l ly  be low ground level .

The mobile home was not permanently aff ixed to the foundation

by the dealer. The dealer secured it  to the land by means of

"hurricane sLrapping," which is required by law in that part of

New York State.  Hurr icane st rapping is  meta l  s t rapping located

between the interior and exterior walls and protrudes from under-

neath the mobile home. The strapping is placed into the ground

by us ing an auger .  This  is  done to s tabi l ize the mobi le  home

during adverse weather condit ions:

5. Applicant removed the running gear from the mobile home

and a lso hooked up the sewer,  water  and other  ut i l i ty  serv ices.
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Pursuant to an oral agreement with the dealer, applicant agreed

to per form the insta l la t ion serv ices in  return for  a  d iscount  in

the purchase pr ice.

6.  Appl icant  contended that  he acted as a subcontractor  for

the dealer when performing the instal lat ion services and that as

a resul t ,  the dealer  was actual ly  responsib le for  the ent i re

ins ta l la t ion.

7.  Appl icant  a lso contended that  the mobi le  home is  taxed

as real  proper tJ /  and,  thus,  cannot  be taxed as personal  ProPerty '

CONCLUSIONS OF LAW

A. That  the dealer  d id  not  a f f ix  the mobi le  home to appl i -

cant 's  rea l  proper ty  wi th  the degree of  pe l lnanency requi red to

const i tu te a capi ta l  improvement  to  rea l  proper ty .  Appl icant

purchased tangib le personal  propet ty  subject  to  sa les tax under

sect ion 1f05(a)  of  the Tax Law (Mat ter  o f  Ne e ,

S ta te  Tax  Corn rn i ss ion  dec i s ion  da ted  Ju l y  15 ,  L977) .

B.  That  the appl icat ion of  Stephen J.  Koseba is  denied and

the refund denia l  issued November 26,  L974 Ls susta ined.

DATED: Albany, New York
I{ay 4, L979

STATE IAX COMMISSION

,r/

&rz*{


