
srATE orr urw vom
STATE TAX COMMISSION

In  the  Ma t te r  o f  t he  Pe t i t i on

o f

LO BELLO ELECTRIC, INC.

Fo r  a  Rede te rm ina t i on  o f  a  De f i c i ency  o r
a Revis ion of  a Determinat ion or  a Refund
o f Sales and Use
Taxes  under  A r t i c l e (s )28  and  29  o f  t he
Tax Law for the Xe€ar(xxpx Period$i
December l ,  1969 throuqh November 3

L972 .
Sta te  o f  Nen  Yo rk
County of  Albany

John Huhn ,  be ing duly sworn,  deposes and says that

xhe is an employee of the Department of Taxat ion and Finance, over l -8 years of

age, and that on the l4th day of February ,  1979 r *he served the within

Notice of Determination by *aec*X&ned* mail upon Lo Bello Electric, fnc.

by  enc los ing  a

a s  f o l l o w s :

6c*greoen*aGdmnxedi the petitioner in the within proceeding,

true copy thereof in a securety sealed postpaid wrapper addressed

Lo  Be1 lo  E lec t r i c ,  I nc .
23L4 Eastchester Road
Bronx, New York L0469

and by  depos i t ing  same enc losed in  a  pos tpa id  p roperLy  addressed wrapper  in  a

(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the  exc lus ive  care  and cus tody  o f

the  un i ted  s ta tes  Pos ta l  Serv ice  w i th in  the  s ta te  o f  New york .

That deponent further says that the said addressee is the >(xegcrmfialixe(

>ee*bnd Pet i t ioner herein and that the address set forth on said hrrapper is the

last known address of the >(Xed6CF*gS6.FjiXg1g{X*[9) petirioner.

AFFIDAVIT OF MAILING

0 ,

Sworn to before me Lhis

14th day of  Februarof February ,

rA-3 (2/76)

L9  79 .



STATE OF NEW YORK
STATE TAX COMMISSION

I n  t he  Ma t te r  o f  t he  Pe t i t i on

o f

LO BELLO ELECTRTC, INC.
Fo r  a  Rede te rm ina t i on  o f  a  De f i c i ency  o r
a  Rev i s i on  o f  a  De te rm ina t i on  o r  a  Re fund
o f Sales and Use
Taxes under  Ar t i c le (s )  28  and 29  o f  the
Tax Law for the:i[cxxft]<gttr Period (p)
December 1, 1969 through November 30,

L972 .
Sta te  o f  New York
County of  Albany

John Huhn ,  being duly sworn, deposes and says that

ahe is  an employee of  the Department  of  Taxat ion and Finance,  over  18 years of

age ,  and  tha t  on  the  14 th  day  o f  Feb rua ry  ,  L979 ,  *he  se rved  rhe  w i th in

Noti-ce of Determination by 6c*X*i&i*{) maiL upon Elias R. Zaehary, CPA

by  enc los ing  a

a s  f o l l o w s :

( rep resen ta t i ve  o f )  t he  pe t i t i one r  i n  t he  w i th in  p roceed ing ,

t rue copy thereof  in  a securely  sealed postpaid wrapper addressed

ELias R.  Zachary,  CPA
10-5 Granada Crescent
Vfh i te  Pla ins,  NY l -0603

and  by  depos i t i ng  same  enc losed  i n  a  pos t ,pa id  p rope r l y  add ressed  wrappe r  i n  a

(pos t  o f f i ce  o r  o f f i c i a l  depos i t o r y )  unde r  t he  exc lus i ve  ca re  and  cus tody  o f

t he  un i t ed  s ta tes  Pos ta l  se rv i ce  w i t h in  t he  s ta te  o f  New yo rk .

That  deponent  fur ther  says that  the said addressee is  the ( representat ive

o f  t he )  pe t i t i one r  he re in  and  tha t  t he  add ress  se t  f o r t h  on  sa id  h r rappe r  i s  t he

las t  known  add ress  o f  t he  ( rep resen ta t i ve  o f  t he )  pe t i t i one r .

Sworn to before me th is

14th day of February

AFFIDAVIT OF I'IAILING

,  L 9 7 g

rA-3 (2/76)



J A M E S  H .  T U L L Y  J R . ,  P R E S I D E N T

M I L T O N  K O E R N E R

T H O M A S  H .  L Y N C H

STATE OF NEW YORK

STATE TAX COMMISSION
TAX APPEALS BUREAU

ALBANY, NEW YORK 12227

February 14r 1979

Xo BeLlo Eleetrle, Inc.
23LA Basteheeter Road
Brc'nx, Slew York 10469

C'entlemen r

Please take notice of the deternri.rnati.on
of the State Tax Commission enclosed herewith.

You have now exhausted your r ight of  review at the administrat ive
level.  Pursuant to sect ion(s) 113g & LZ43 of the Tax Law, any
proceeding in court to review an adverse decision by the State Tax
Commission can only be inst i tuted under Art ic le 78 of the Civi l
Pract ice Laws and Rules, and must be commenced in the Supreme
Court of  the State of New York, Albany County, within
from the date of this notice.

{ months

lnquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to the Deputy
Commissioner and Counsel to the New York State Department of
Taxat ion and Finance, Albany, New York L2227. Said inquir ies wi l l  be
referred to the proper authority for reply.

Sincerely,

iloscph
Eeari.ng

chtElryaty
Eraarlner

Petitioner's Representative

Taxing Bureau's Representative

' rA - r .12  (6 /77)



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the APP1ication

o f

LO BELLO ELECTRIC, INC.

for Revision of a Determination or fot
Refund of Sales and Use Taxes under
Articles 28 and 29 of the Tax Law for
the Period December I,  L969 through
November  30 '  1972 .

DETERMINATION

App l i can t ,  Lo  Be l l o  E lec t r i c ,  I nc . ,  23L4  EaStches te r  ROad ,

Bronx, New York 10469 | f i led an application for revision of a

determination or for refund of sales and use taxes under Art icles

28 and 29 of the Tax Law for the period December I I L969 through

November  30 ,  L972  (F i l e  No .  10213 ) .

A small claims hearing was held before Raymond Siegel, Hearing

Officer, dt the off ices of the State Tax Commission' Two World Trade

Center, New York, New Yorkr orl December ]-4, 1977. applicant appeared

by El ias R.  Zachary,  CPA. The Sales Tax Bureau appeared by Peter

Crot . ty ,  Esg.  (Samuel  Freund,  8s9. ,  o f  counsel )

ISSUES

I .  lr lhether applicant, a contractor, Ir ldY be rel ieved

responsib i l i ty  o f  co l lect ing sa les tax f rom i ts  customers

a cert i f icaLe of Capital Improvement from said customer,

the meaning and intent of section 1132 (c) of the Tax Law.

from the

by accepting

according to



2 -

f I .  Wtrether  the adjusted resul ts  of  an audi t  o f  appl icant 's

books and records and of a post-assessment conference by the Sales

Tax Bureau proper ly  re f lect  appl icant 's  sa les and use tax l iab i l i ty

for the period December 1, L969 through November 30, L972.

FTNDTNGS OF FACT

1.  Appl icant ,  Lo Bel lo  Elect r j -c ,  Inc. ,  f i led New York State

sales and use tax returns for al l  tax periods from December 1, L969

through November 30,  L972.

2.  On September 17,  L973,  the Sales Tax Bureau issued a Not ice

of Determination and Demand for Payment of Sales and Use Taxes Due

against  Lo Bel lo  Elect r ic ,  fnc.  Said Not ice was j -ssued as the resul t

o f  a  f ie ld  audi t  and d isc losed addi t ional  sa les and use taxes due of

$8 ,L82 .42 ,  p l us  pena l t y  and  i n te res t  o f  $2 ,108 .68 ,  f o r  t he  pe r i od

December 1,  L969 through November 30,  1972.

3.  The aforesaid f ie ld  audi t  o f  appl icantrs  books and records

revealed the fol lowing:

(a) The vendor did business as both a prime contractor and a

subcontractor  o f  e lect r ica l  work.

(b )  An  ana lys i s  o f  Feb rua ry  1970 ' s

mater ia ls  d isc losed that  appl icant  pa id

o f  ma te r ia l s .

(c)  An analys is  of  nontaxable sa les

1972  resu l ted  i n  a  7 . IZ  d i sa l l owance  o f

and Ju ly  L97Lrs purchases of

sa les tax on a l l  purchases

for September and October of

reported. nontaxable sales for
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the two months tested. This percentagte was applied to nontaxable

sa les  repo r ted .  f o r  t he  aud i t  pe r iod  ($ t r2a7 , I28 .00 ) ,  t o  resu l t  i n

add i t i ona l  t axab le  sa les  o f  $ t2d ,046 .00  and  add i t i ona l  t ax  due  o f

$8 ,182 .42 .

4.  A conference took p lace on Apr i l  25,  L974 at  the Bronx

Dist r ic t  Of f ice of  the Depar tment  of  Taxat ion and Finance,  e i t  which

the Sales Tax Bureau (based on documentary evidence and other infor-

mation presented at the conference) reduced the assessment. The

resul ts  of  sa id conference were as fo l lows:

(a) Addit ional capital improvement cert i f icates and invoices

were al lowed, wherein capital improvements were made to real property.

The resultant balance of disal lowed nontaxable sales reported for

the test  per iod of  September and October ,  1972 amounted to  $3 '335.00

as  fo l l ows :

DISALLOWED TESTED

September L972 Gristede Brothers
Gristede Brothers
Paine Weber

October l-972 Nevins Warehouse
Scamporl ino

Two Months Totals

A recomputation for the test period

nontaxable saIes,  which resul ted in

$61 ,149 .00  f o r  t he  aud i t  pe r i od .

$  670 .00
I ,  535  . 00

231 .00
ffi w

479 .00
420 .00

ilBem $ffi86

$3 ,335  .  oo  $93 ,  478 .86

3 .5?  d i sa l l owance  o f

taxable sales of

revealed a

addi t ional
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(b )  I n  add i t i on ,  a  d i sa l l owance  o f  $4 ,155 .00  was  made  aga ins t

credi ts  c la imed for  the cost  o f  mater ia ls  used in  taxable sa les.

This was based on the examiner's computation of the average cost of

mater ia ls  used (24.22)  ,  which was arr ived at  by determin ing the rat io

o f  t o ta l  pu rchases  ($513 ,365 .00 )  t o  t o ta l  sa l es  ($2 t I L7 ,191 .00 )  du r i ng

the audit period.

(c) Based on the above, the Sales Tax Bureau reduced the addi-

t i ona l  sa l es  and  use  t axes  due  f r om $8 ,182 .42  t o  $4 ,307 .75 .

(d) Applicant disagreed with these f indings and requested a

formal hearing.

5. Applicant presented cert i f icates of capital improvement and

invoices re la t ing to  four  of  the d isa l lowed sales in  the test  per iod.

6. The two invoices to Gristede Brothers describe a mixed sale

and  i ns ta l l a t i on  o f  f i x tu res  (p roduce  cases ,  re f r i ge ra to rs ,  e t c . ) ,

as wel l  as insta l la t ion of  e lect r ica l  condui t  and wi r ing,  wi thout  any

breakdown as to  i temized set l ing pr ices.  This  insta l la t ion const i tu tes

a taxable repair.

7. The invoice to Nevins Warehouse, Bronx, New York, in October

of  1972 for  $479.00 descr ibes the furn ish ing and insta l la t ion of  wi r ing

and receptac les for  a  new 220 vol t  1 ine.  This  insta l la t ion const i tu tes

a capital improvement to real property.

8. The invoice to Miss Scamporl ino, Bronx, New York, in October

o f  1972  fo r  $420 .00  desc r ibes  the  fu rn i sh ing  and  i ns ta l l a t i on  o f  new,

220 vol t  serv ice,  a  c i rcu i t  breaker ,  and two out le ts  in  a home.  This

instal lat ion constitutes a capitar improvement to real property.
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9.  Appl icant  has substant ia ted an addi t ional  $899.00 as

capital improvements to real property (per Findings of Fact ttTt '  and

"g r "  above ) .  The  resu l tan t  ad jus ted  d i sa l l owance  i s  $2 ,436 .00  t  o t

2.62 of nontaxable sales reported for the two month test period of

September and October ,  1972.  Appl icat ion of  th is  2.62 d isa l lowance

against nontaxable sales reported for the audit period results in

addi t ional  taxable sa les of  $45,425.00 for  the per iod December I ,

1969 through November 30,  L972.

I0.  Appl icant  protested the use of  an average cost  o f  mater ia ls

used in  taxable sa les,  because appl icant  s tated that  i t  used a job

-cost method. Applicant did not submit any documentary evidence to sub-

stantiate the tax credits taken on its sales tax returns.

CONCLUSIONS OF LAW

A. That the cert i f icates of capital improvement accepted by

appl icant ,  Lo Bel lo  Elect r ic ,  Inc. ,  d id  not  re l ieve appl icant  o f

bearing the burden of proof necessary to show that the work done was'

in fact, a nontaxable capital improvement, in accordance with the

meaning and intent of section 1132 (c) of the Tax Law.

B. That applicant has sustained its burden of proving the

nontaxabil i ty of sales for al l  but three invoices in the test months

of September and October of 1972; that the three invoices (amounting

to  $2 r436 .00 )  cons t i t u te  2 .62  o f  non taxab le  sa les  repo r ted  fo r  t he

test months and that the application of this 2.6e" d.isal lowance to

repo r ted  non taxab le  sa les  o f  $L ,747 ,L28 .00  fo r  t he  en t i re  aud i t

per iod resul ts  in  addi t ional  taxable sa les of  $45 '  425.00.
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c. That applicant fai led to sustain i ts burden of proving

what was the cost of materials used in determining the sales tax

credit as deducted on its returns. That the method used by the

Sales Tax Bureau was appropriate to arrive at the cost of materials

used,  accord ing to  the meaning and in tent  o f  sect ion 1138 (a)  o f  the

Tax Law.

D.  That  the appl icat ion of  Lo Bel lo  Elect r ic ,  Inc.  is  granted

to the extent indicated in Conclusion of Law "Br" above; that the

Sales Tax Bureau is hereby directed to accordingly modify the Notice

of Determination and Demand for Payment of Sales and use Taxes Due

issued September 17,  L973 and that ,  except  as so granted,  the

appl icat ion is  in  aI I  o ther  respects  denied.

DATED: Albany, New York STATE TAX COMMISSION

February 14, L979

PRESIDENT

SSIONER


