
STATE OF NEW YORK
STATE TAX COMMISSION

In the Iulat ter of  the Pet i t ion

o f

TAI{IR ALOMARI

For  a  Redeterminat ion  o f  a  Def ic iency  or
a  Rev is ion  o f  a  Determinat ion  or  a  Refund
o f  S a l e s  a n d  U s e
Taxes under  Ar t i c le (s )  28  and 29  o f  the
Tax Law for the \leax{<sixco< Period (g)
September 1, 1971 throuqh Aucrust, 31, ]-974.

Sta te  o f  New York
County of Albany

John Huhn , being duly sworn, deposes and says that

ahe is an employee of the Department of Taxat ion and Finance, over 18 years of

age,  and tha t  on  the  24Lh day  o f  Apr i l  ,  1978,  * re  served the  w i th in

Notice of Determination by (cxxxD<flixd) mail upon Tahir Alomari

(rruoexgxFabjxg>af* the petitioner ln the within proceeding,

by  enc los ing  a  c rue  copy  thereo f  in  a  secure ly  sea led  pos tpa id  wrapper  addressed

as fo l lows:  Mr .  Tah i r  A lomar i
401 Schenectady Avenue
Brook1yn, New York Ll2L2

and by deposit ing same enc, losed in a postpald properly addressed wrapper in a

(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the  exc lus ive  care  and cus tody  o f

the  Un i ted  Sta tes  Pos ta l  Serv ice  w i th in  the  Sta te  o f  New York .

That deponent, further says that the said addressee is the (uqxmedxkirae

sf,xDite) pet i t ioner herein and that the address set forth on said wrapper is the

last known address of the (rcfxrwoCatj<re<nf$fuel petitioner.

Svrorn to before me th is

24Lh  day  o f  Ap r i l  ,  1978 ,

AFFIDAVIT OF MAILING

rA- 3 (2 /7 6)



STATE OF NEW YORK
STATE TAX COM},IISSION

I n  t he  Ma t te r  o f  t he  Pe t i t i on

o f

TATIIR ALOMARI

For  a  Redeterminat ion  o f  a  Def ic iency  or
a Revision of a Determinat ion or a Refund
of  Sa les  and Use
T a x e s  u n d e r  A r t i c l e ( s )  2 8  a n d  2 9  o f  t h e
Tax Law f or the >g$dlt<€bryot Period (A)
September 1, 1971 through August 3l

S ta te  o f  New York
County of Albany

AFFIDAVIT OF MAILING

,  L974 .

John Huhn ,  being duly sworn, deposes and says that

l ioe is  an employee of  the Department  of  Taxat ion and Finance,  over  18 years of

age, and that on the24th day of Apri l ,  L9 78,  fdre served the wiLhin

Notice of Determination by Gpoc**xd9 mait upon Anthony K. Dilimetin

( representa t ive  o f )  the  pe t i t ioner  in  the  w i th in  p roceed ing ,

by  enc los ing  a  t rue  copy  thereo f  in  a  secure ly  sea led  pos tpa id  wrapper  addressed

as fo l lows:  Anthony  K.  D i l imet in ,  Esq-
60 East  42nd St ree t
New York, New York 10017

and by  depos i t ing  same enc losed in  a  pos tpa id  p roper ly  addressed wrapper  in  a

(posr  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the  exc lus ive  care  and cus tody  o f

the  Un i ted  Sta tes  Pos ta l  Serv ice  w i th in  the  Sta te  o f  New York .

That deponent further says that the said addressee is the (representat ive

of the) pet i t ioner herein and Lhat the address set forth on said wrapper is the

las t  known address  o f  the  ( representa t ive  o f  the)  pe t i t ioner .

Sworn

24X]:.

t o

d a y

before  me th is

of Apri l  ,  19'78

rA- 3 (2 /t  6)



J A M E S  H .  T U L L Y  J R . ,  P R E 5 I O E N T

M I L T O N  K O E R N E R

T H O M A S  H ,  L Y N C H

STATE OF NEW YORK

STATE TAX COMMISSION
TAX APPEALS BUREAU

ALBANY, NEW YORK 12227

ADrll 24, 1978

!lr. lahlr Alouarl
4Ol Schencctady Avrnuc
Brmhlyn, sor ToEk 11312

Dear t{r. Alwnrl, I

Please take notice of the DBffiUIHATIOH
of the State Tax Commission enclosed herewith.

You have now exhausted your r ight of  review at the administrat ive
level.  Pursuant to sect ion(s) 1138 e 1243 of the Tax Law, any
proceeding in court to review an adverse decision by the State Tax
Commission can only be inst i tuted under Art ic le 78 of the Civi l
Pract ice Laws and Rules, and must be commenced in the Supreme
Court of the State of New York, Albany County, within 4 nOntlra
from the date of this notice.

lnquir ies concerning the computat ion of tax due or refund al lowed in
accordance with this decision may be addressed to the Deputy
Commissioner and Counsel to the New York State Department of
Taxat ion and Finance, Albany, New York L2227. Said inquir ies wi l l  be
referred to the proper authority for reply.

Sincerely,

;:.,",hffi,
EoarLng Extn{.ntr

Petitionert s Representative

Taxing Bureau's Representat ive

TA-r . r2  (6 /7  7 )



STATE OF NEW YORK

STATE TAX COMMISSION

fn the Matter of the Application

o f

TAHIR ALOI\4ARI

for Revision of a Determination or for
Refund of Sales and Use Taxes under
Ar t ic les 28 and 29 of  the Tax Law for
the Period September 1, L97L through
Augus t  3 f ,  L974 .

DETERMINATION

Applicant, Tahir Alomari, 40I Schenectady Avenue, Brooklyn'

New York LL2L2,  f i led an appl icat ion for  rev is ion of  a  deter-

minat ion or  for  re fund of  sa les and use taxes under  Ar t ic les 28

and 29 of the Tax Law for the period September L, I97L through

Augus t  31 ,  L974  (F i l e  No .  10465)  -

A smal l  c la ims hear ing was held before Joseph Mi lack,  Hear ing

Off icer ,  a t  the of f ices of  the State Tax Commiss ion,  Two Wor ld

Trade Center ,  New York,  New Yorkr  on June I0,  L977 at  1 : I5  P- I { .

The applicant appeared by Anthony K. Dil imetin, Esq- The Sales

Tax Bureau appeared by Peter Crotty, Esq- (Abraham Schwartz, Esq.,

o f  counsel )  . ,

ISSUES

f- Whether the Sales Tax Bureau t imely issued a

Determination and Demand for Payment of Sales and Use

against  appl icant ,  Tahi r  A lomar i -

Notice of

Taxes Due
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II- Whether an offer of proposed sett lement submitted by the

applicant for approximately 50? of the amount of the Notice of

Determination and Demand for Palment of Sales and Use Taxes Due

constitutes an accord and satisfaction or an offer in compromise.

III . .  Whether the determination of addit ional taxes due, based

upon an audi t  o f  appl icant 's  avai lab le records '  was correct .

FINDINGS OF FACT

1.  Appl icant ,  Tahi r  A lomar i ,  f i led New York s tate and local

sales and use tax returns for t 'he period December I,  1971 through

Augus t  31 ,  L974 .

2. ,  On June 19,  1975,  the Sales Tax Bureau issued a Not ice

of Determination and Demand for Pa1'ment of Sales and use Taxes

Due against applicant for the period September I,  I97L through

Augus t  3 I ,  L974-  Sa id  No t i ce  asse r ted  taxes  due  o f  $12 ,007 -53 ,

p lus  pena l t y  and  i n te res t  o f  $4 ,219 -66 ,  f o r  a  to ta l  due  o f

$161497 . , I 9 . ,  The  No t i ce  so  i ssued  was  based  on  a  f i e ld  aud i t  o f

appl icant '  s  avai lab le records.

3. ,  On or  about  November 13,  L974,  appl icant ,  Tahi r  A lomar i '

signed a Consent Extending Period of Limitation for Assessment of

Sales and Use Taxes under  Ar t ic les 28 and 29 of  the Tax Law.  This

consent provid.ed that taxes for the period September l ,  1971- through

August  31,  1974 could be determined on or  before December 20,  1975.
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4- On audit,  the only purchase invoices available to the

Sales Tax Bureau were grocery purchase invoices for the month of

October, L974 and cigarette purchase invoices for the month of

December I L972. the total purchases of grocery i tems for October,

I974 amounted to  $4,574"69-  Cigaret te  purchases for  December,  L972

amounted. to $2,291-85- TLre auditor considered the purchases for

the month of  October ,  !974 as representat ive and used i t  as a bas is

for  determin ing audi ted sa les of  $320 , I57.72 for  the audi t  per iod.

The auditor used mark-up percentages based on applicantts Federal

income tax returns for the years L972 and L973. The auditor deter-

mined t t ra t  55.38? of  appl icant 's  sa les were taxable for  the test

period., He then determined that applicant had under-reported

taxable sa les by $168,214-00 for  the audi t  per iod-

5- Applicant was the owner and operator of a retai l  grocery

store at 401 Schenectady Avenue, Brooklyn, New York, and was a

registered vendor., He testi f ied at the hearing that he did not

keep or maintain any regular books of account, but rather kept

a record of his business transactions in his head and would so

furnish the accountant with required f igures.

6., Applicant failed to submit any docume.ntary evidence to

refute the audit f indings. Applicant also claimed that he made

purctrases on behalf of others; however, he did not present any

resale cer t i f icates wi th  respect  thereto-
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7- Applicant contended. that during the month of October, L974

and pr ior  thereto,  he occasional ly  purchased c igaret tes "on behal f

o f  a f f i l ia ted and associated s tore operators. "  No proof  was sub-

mitted by him that he was engaged in the sale of merchandise for

resale. Applicant further contended that he was not advised of his

rights wtren he signed the waiver extending the period. to issue an

assessment- The facts adduced at the hearing clearly indicate that

the waiver was voluntarily signed by him and thaL he understood the

nature of the document.

8., Applicant further contended that an offer was made by a

representat ive of  the Sales Tax Bureau to reduce the assessment

to  $8 ,330 .37  and  tha t  t h i s  cons t i t u ted  an  acco rd  and  sa t i s fac t i on .

The offer was never approved. by the Sales Tax Bureau or the State

Tax Commi.ssion-

CONCLUSIONS OF LAW

A- That the Consent extending the period within which to

issue an assessment was valid and made voluntari ly.

B., That the Notice of Determination and Demand for Pal.rnent

of  Sales and Use Taxes Due was t imely  issued against  the appl icant .

C., That the rules general ly applicable to accords and

satisfactions do not apply to a compromise or sett lement of taxes.

(See Mertens Law of  Federa l  Income Taxat ion,  Vol .  9  S52'07)
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There is no provision in the Tax Law for a sett lement of taxes based

on the Lr-azard.s of litigation. An offer in compromise must conform

to the provisions of section I71 of t 'he Tax Law. The applicant has

fa i led to  establ ish that  he is  ent i t led to  such re l ie f -

D., That the Notice of Determination and Demand for Payment of

Sales and Use Taxes Due issued June 19,  1975,  based upon an audi t

o f  appl icant 's  avai lab le records,  is  correct i  that  such tax was

properly determined to be due in accordance with the meaning and

intent of section tt38 of the Tax Law; therefore, the application

of Tahir Alomari. is denied-

DATED: Albany, New York

Apr i l  24 ,  1978

STATE TAX COMMTSSTON


