
STATE OF NEW YORK
STATE TAX COMMISSION

fn Lhe Matter of the petition

o f

John Wojcichi, Robert Golad & Ilalina Lampel

dlb/a Dairy Farm

for Redeternination of a Deficiency or a Revision

of a Determination or a Refund of

Sales & Use Tax

under Article 28 & 29 of the Tax Law

for  th .e  Per iod  t2 /7 /72- I t / t /73 .

AIT'IDAVIT OF I{AII,ING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Departnent of Taxation and finance, over 18 years of age, and that. on the

31st day of August,  1979, he served the within not ice of Determinat ioa by mai l

upon John wojcichi ,  Robert  Golad & Hal ina Lamper, d/b/a Dairy Farm, the

petitioner in the within proceeding, by enclosing a true copy thereof in a

securely sealed postpaid vrrapper addressed as fol lows:

John wojcichi, Robert Golad & Halina Lampel
d/b/a Dairy Farm
678 Manhattan Ave.
Brooklyn, Ny

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a

(post of f ice or off ic ial  depository) under the exclusive care and custody of the

United States Postal  Service within the State of New york.

That deponent further says that the said addressee is the petitioner herein

and that the address set forth on said wrapper is the last known address of the

pet i t ioner.

Sworn to before ne this

31s t  day  o f  August ,  L979,



STATE OF NEIV YORK

STATE TAX COMMISSION

TAX AFPEALS BUREAU

ALBANY, NEW YORK 12227

STATE TAX COMMISSION
JAMES H. TUI,IY JR., PRESIDENT

MILTON KOERNER
TITOMAS H. IYNCH

JOHN J. SOLTECITO
DIRECTOR

Telephone: (518) 457-7723

August 31, 7979

John l{ojcichi, Robert Golad & Halina lampel
dlb/a Dairy Farn
678 Manhattan Ave.
Brooklyn, NY

GentLemen:

Please take not ice of the Determinat ion of the State Tax Conmission enclosed
herewith.

You have now exhausted your right of review at the adninistrative level.
Pursuant to sect ion(s) 1138 & 1243 of the Tax Law, any proceeding in court  to
review an adverse decision by the State Tax Coumission can only be instituted
under Article 78 of the Civil Practice Laws and Rules, and nust be comnenced
in the Suprerne Court of the Stat.e of New York, Albany County, within 4 months
fron the date of this not ice.

Inquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to the Deputy Commissioner and
Counsel to the New York State Department of Taxation and Finance, Albany, New
York 12227. Said inquiries will be referred to the proper authority for
reply.

(C,r-

Peti t ioner '  s Representat ive

Taxing Bureaut s Representative

l y ,



STATE OF NElil YORK

STAf,E TAX @4IVIISSICN

In tlre l4atter of ttre Applications :

o f :

JOHN V'ICJCICKI and ROBERT @I,AD :
dtb/a DAIFUT FARM (SH.iLER) onrmnmnrrCnt

and
IALIIT{A ISMPEI, (PIJRCIil"SER)

:
for Revision of a Deterrnilation or for Refi:nd
of Sa1es and Use Taxes r:nder Articles 28 and :
29 of tlre Tax Law for tLre Period Decerber 1,
ttrrough Novenber L, 1973. :

Applicants, John Vmcjcicki and Robert Golad d.tb/a Daialr' Farm, 678 Manhattan

Avenue, Brooklyn, Nernr York, and Halina Lanpel, 95 Seond Avenue, Neur York' Nenr York,

filed applications for revision of a determjnation or for refirnd of sales and use

ta:<es nnder Articles 28 and 29 of ttre Tax Law for tlre period Decsrber L, L972 through

Novernber L, 1973 (File No. 11083).

A forrnal hearing was held before IIarry Issler, Hearilg Officer, at tlre offices

of the State Tax Ccnmission, T\iro World T:cade Center, New York, Ner^r York, on Septernber

29, 1977 at 1:15 P.M. Applicarrts John l{ojcicki and, Robert Cslad appeared, pro se.

Applicant Halina lnnqtel did not appear at the hearing. Ttre Sales Tar Bureau appeared

by Peter Crotty, Esq. (Abraham Sctrwartz, Esq., of counsel) .

rsstiEs

I. Whettrer tlre Sales Tax Bureau's deterrnination of additional taxes due agaj-nst

applicants John Vmcjcicki and Robert Colad dtb/a Dairy Farm, v,as proper and correct.

1I. Whether tlre Sales Tax Bureau's deterrnination of addj-tional ta:<es due against

applicant }Ialina l.arq>el was correct.
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1. aFplicants John i,mojcicki and Robert Colad dtb/a Dairy Farm, operated a

retail dairy products store at 678 l,lanhattan Averrue, Brookllzn, Neur Yorkr frcnt

Decsrber 4, 1972 r:ntil Novernber L, 1973. It was then sold to applicant l{alina

I.anpel.

2. On Decsnber J,3, L973, ttre Sales Ta< Bureau received a No'tification of Sale,

TYansfer or Assignnent. in Bulk sigrred by llalina lanrpel, along with a clreck for

$105.00, in paylrent of sales ta< on ttre value of ttre fjxed assets sold. Said

notification listed tLre total sales price of ttre business as $5,000.00.

3. O: June 7, 1974, the Sales Tax Bureau issued a Notice of Determination and

Dennnd for Palznent of Sales and Use Til<es Dre against applicants John bfrjcicki and

Robert Golad dtb/a Dairy Farm, for taxes due of $81500.00. Said assessllent was an

estjrnate and covered ttre period August, 1, 1965 through Norzsnlcer L, L973. It was

based on applicants' failure to file sales and use ta< returns and to sr:tmit inforrnation

reguested by the Sales Tax Bureau.

4. On Jr:ne 7, L974, the Sales Tax Bureau also issued a Notice of Deterrnination

and Dernand for Palznent of Sa1es and Use Taxes Dre against applicant Halixa Larpel.

The Bureau assessed an anrrult due of $5,000.00 vtrich represented said appticant's

liability as purchaser, pursr:ant to section 1141(c) of ttre Tax Law.

5. On Jr:rre 10, 1975, the Sales Ta< Bureau advised applicants that ttre notices

of deterrnination had been adjusted to reflect a tax due of $21008.59. Said anpr:nt

jncluded $11903.59 irr sales taxes due for tlre period applicants John Wojcicki and

Roberb C;olad operated tlre business, phrs a bu1k sales tax of $105.00 due frcnr ttre

date on vhich ttrey purctrased tJle business. lhe Sales Ta< Bureau determined ttre

ad.justed additional sales taxes due by estimating gross sales of $2I,190.00 per

quarber and a taxable ration of 358.

6. applicants John Viojcicki and Robert Golad csrtend ttnt ttre r,reekly gross

sales figure and taxable sales ratio projected by the Sales Ta< Bureau were exoessive.

Applicants failed to present books or recrords for ttre period in questior.
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ttrey offered only an inccnplete series of checks to suppliers for the uonths of

Decsrber L972 and Jarn:ar1 1973, to suptrnrb ttre crcntention tlnt the vrcekly gro.ss

sales figure was overstat€d.

7. Tkre tarable ratio used by the Sales Tax Br:reau was based orr the fact that

applicants sold paper products, pet foods, taxable fmd iterrs, cigarettes, beer, dnd

soda; horrvever, applicants did not sell cigarettes of beer, and soda r,vas o:Iy sold

for a limited period of tine. Accordingly, a taxable ratio of 202 nore accr:rately

reflects said applicants' busjness activity.

8. Applicant Hatina l.afi4tel did nort. appear at the hearing in person or by

representative.

crcNcl,usrcI[S 0F ra!{

A. That under section ll38(a) of the Tax I-aw, wtrere a sales tax returl is not

filed, or ufrere it is filed and it is jncrcrrect or insufficient, the anotnt of ta<

shall be determined by the Ta< Cqnnission frcrn such inforrnation as may b available.

B. Ttrat the Sales Tax Bureaur s deterrnination of additicnal sales ta<es due was

erroneous jn that the correct taxable ratio was 20? and not 35?, as rore firIly

descrjJrcd in Finding of Fact "7".

C. lltrat since applicanL }lalJna lanpel did not appear either in person or by

representatirze at ttre hearing held on Septernber 29, L977, her default has been duly

noted.

D. Ttrat tlre applicant of John Wojcicki and Robert colad dtb/a Dairy Farm is

grarrted to ttre extent indicated in Conclusion of Law 'Bx t tlnt the Sales Tar Br:reau

is hereby directed to accordingly rndify t}e Notice of Detennination and Dsnarrd for

Palznent of Sales and Use Taces Dre issued Jwre 7, L974, and adjusted qr Jure 10,

I975i and ttrat, o<cept. as so grrarrted, ttre applicaLion is in all other respects denied.
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Itre Sales Ta< Bureau shall simitarly nrodify ttre Notice of Deterrnination and Ognand

for Palznent of Sales and Use Taxes Dre issued against applicant Haljna Iflrpel qt

Jnne 7, L974, and adjusted on Jr:ne 10, 1975, Frrsuant to sesticn 1141(c) of the Ta<

LaW.

DATED: A1bany, Neur York

AUc 3 1 t97g

\

Wn^m"- \t*^--

srA[E TAX O$^fiSSrCDi


