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STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

Western New York Hospital  Television Inc.

for Redeterminat ion of a Def ic iency or a Revision

of a Determinat ion or a Refund of

Sa1es & Use Tax

under Art ic le 28 of the Tax Law

for the Years 1970-1974.

and by deposit ing same enclosed in a postpaid

(post of f ice or off ic ial  depository) under the

United States Postal  Service within the State

That deponent further says that the said

and that the address set forth on said virrapper

pet i t ioner .

Sworn to before me this

17 th  day  o f  August ,  7979.

AFFIDAVIT OF MAITING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

17th day of August,  7979, he served the within not ice of Determinat ion by mai l

upon Western New York Hospital  Television Inc.,  the pet i t ioner in the within

proceeding, by enclosing a true copy thereof in a securely sealed postpaid

wrapper addressed as fol lows:

Western New York Hospital  Television Inc.
2IO Frankl in St.
Buffalo,  NY 14202

properly addressed wrapper in a

exclusive care and custody of the

of New York.

addressee is the pet i t ioner herein

is the last known address of the



STATE OF NEIY YORK

STATE TAX COMMISSION

TAX APPEALS BUREAU

ALBANY, NEW YORK 12227

STATE TAX COMMISSION
JAMES H. TUIIY JR., PRESIDBNT

MITTON KOERNER
THOMAS H. TYNCH

JOHN J. SOIIECITO
DIRECTOR

Telephone: (518) 457-7723

August  17 ,  7979

l, /estern New York Hospital  Television Inc.
210 Frank l in  S t .
Buffalo, NY 14202

Gentlemen:

Please take not ice of the Determinat ion of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 1138 of the Tax Law, any proceeding in court  to review
an adverse decision by the State Tax Commission can only be inst i tuted under
Art ' ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany Counly, within 4 months from
the date of this not ice.

Inquiries concerning the computati-on of tax due or refund allowed in
accordance with this decision may be addressed to the Deputy Comnissioner and
Counsel to the New York State Department of Taxation and Finance, Albany, New
York 12227. Said inquir ies wi l l  be referred to the proper authori ty for
repIy.

S incere ly ,

M;lry
Peti t ioner '  s Representat ive

Taxing Bureaur s Representat ive



STATE OF NEI,{ YORK

STATE TA)( COMMISSION

In the Matter of the Application

o f

I{ESTERN NEW YORK HOSPTTAL TELEVTSTON, rNC.

for Revision of a Determination or for Refund
of Sales and Use Taxes under Articles 28 and
29 of the Tax Law for the Period September 1,
1970 through February 28, L975.

I. Whether applicant

II. Whether applieant

III. Whether applicant

Bureau for the Periods at

Appl icant,  Western New York Hospital  Television, Inc.,  2L0 Frankl in Street '

Buffalo, New York L4202, filed an application for revision of a determination or

for refund of sales and use taxes under Articles 28 and 29 of the Tax Law for the

period september 1, 1970 through February 28, 1975 (Fi le No. 13448).

A formal hearing was held before Alan R. Golkin,  Esq.,  Hearing Off icer '  at

the off iees of the State Tax Conrnission, State Off ice Bui lding, 65 Court  Street '

Buffalo,  New York, on March 7, 1977 at 1:15 P.M. Appl icant appeared by George M'

Zimmermann, Esq. The Sales Tax Bureau appeared by Peter Crotty, Esq. (Arnold M.

G l a s s ,  E s q . ,  o f  c o u n s e l ) .

ISSUES

DETERMINATION

is l- iable for payment of sales tax.

col l -ected sales taxes for  i ts  customers.

is entit led to a refund of monies paid to the Sales

issue herein.
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FINDINGS OF FACT

1. Appl icant,  Western New York Hospital  Television, Inc.r  t inely f i led i ts

application for a hearing on March 25, L976 and. tinely filed an Application for

Credit or Refund of State and Local Sales or Use Tax on April 10, L975, covering

the period September 1, 1970 through February 28, 1975.

2. On the advice of its accountants and auditors and in response to noti.ces

of determination and demand for payment of sales and use taxes due issued by the

Sales Tax Bureau, applicant made various payments covering the periods herein

examined.

3. A1l- such payments were made under protest and contrary to opinions of

applicant's counsel, who had inforned applicant that no l-iabil-ity for sales tax

existed.

4. During the period Septenber 1, L97O through October 20, 1972, appl icant

I^7as not liable for sales taxes, did not collect sales taxes from its customers

and had deviated from prior practices when it had charged, col-lected and paid

over sales taxes (pr ior to September 1, 1968).

5. By stipulation of counsel for applicant and the Sales Tax Bureau and

after examinat ion of pert inent cases (e.g. Bathr ick Enterpr ises, Inc. v.  Murphy,

27 A.D. 2d 2L5),  appl icant r /as found not l - iable for sales taxes, s ince i ts

transactions were beyond the scope of Articles 28 artd 29 of the Tax Law.

6. During the period October 20, L972 Ehrough February 28, Ig75, appl icant

did not charge or col-lect sales taxes from its customers,
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7. Appl icantfs bi l - l ing form in use from September 1, 1968 through October 20,

L972 (and more particularly in use over the peri-od Septenber 1, 1970 through

October 20, 1972) included the legend "Includes Sales Tax, if anyt'. This was done

on the advice of counsel and as assurance to applicant?s customers that they, in

turn, bore no additional liability for sales caxes; however, it was al-so done with

no intenEion of conveying the impression that applicant was or night be liable for

sales taxes, and that such taxes were included in said bil-ling and would be paid.

8. During the period Septenber 1, 1970 through October 20, Lg72, appl icant

neither intended nor actually charged or collected sales taxes from its customers.

9. Applicantts segregation of funds and separate accounting ledgers and

payments "under protesttr therefrom to the Sales Tax Bureau were done on advice frou

auditors,  bankers and accountants, so as to be properl-y protected against a

cont i-ngent l iabi l i ty of  sales taxes for that per iod up to October 20,1972.

10. For the period October 20, 1972 through February 28, Lg7S, appl- icant did

not charge or collect sales taxes from its customers. The removal- of any legend

from applicantts bill ing forms removed any possibl-e equivocation.

11. Appl icantts segregat ion of funds, dist incEion of account ing journals and

payments "under protest" therefrom to the Sales Tax Bureau for the period October

20, 7972 rhrough February 28, 1975 did not const i tute the charging or co1-lect ing

of sales taxes from it.s customers, but were merely a protection against a

potent ia l  problem on advice of  appl icantrs  audi tors.

L2-  Appl icant  co lLected no sales taxes f rom customers af ter  August  31,  1958

and rnade no refunds to its customers for that reason.

13. No windfall to applicant can occur since payments have been nade by

applicant to the Sales Tax Bureau from applicantrs funds which would othensise have

been business prof i ts .



Use

the

the

-4-

L4. That the interest paid of $4,715.26 was appl ied to a di f ferent Not ice

(I . to.  90,744,624) covering the period Septenber 1, 1968 through August 31, L970,

and that matter is separate and distinct from the issues stated herein.

CONCLUSIONS OF LAW

A. That the Statute of Linitations was never raised bv the Sales Tax Bureau

prior to the subnission of its brief. The incl-usion of such an argument at that

stage and for the first time is inappropriate.

B. That the Application for Credit or Refund of State and Local Sales or

Tax and application for hearing are timely filed, in so far as they relate to

date of payment and the date of assessment, rather than the period during which

tax was assessed.

C. That the evidence, testimony, argument and case law examination clearly

show that applicant has not (since September 1, 1968) been and is not now 1iab1e for

sales taxes incident to i ts business of rent ing te1-evision sets to hospital  pat ients.

(gathrick Enterpri v. !4tqpby, 27 L.D. 2d 215)

D. That no windfall can occur where funds are returned to a taxpayer (such as

appJ-icant) who was never liable for payment to begin with in the period eovered

hereby, and where such payments were made from its or^m funds absent any collections

thereof fron its customers.

E. That the wording of applicantts bi1-ling forms was not so incongruous or

equivocal as to perrnit the conclusion that applicant not only was really charging

its customers for sal-es tax, but that applicant, with the adviee of counsel and

accountants, intentionally violated section 1132(a) of the Tax Law. The weight.

and credibility of the testimony and evidence support a finding that applicant was

well-advised, was not liable for sales taxes, intended to eol-lect none from its

customers, and had no intent to violate sect ion 1132(a).  The singuLari ty of the

invoice price was nothing more than the cost of applicantts services. No proof
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r^las introduced to establish anything to the contrary, and such a pricing practice,

whether the bill- referred to the inclusion of "taxes, if anyr" or remained

silent on the question of tax liabilities has been held in the U.S. Suprene Court

t o  b e  p r o p e r .  ( L a s h f s  P r o d u c t s  C o .  v s .  U . S . ,  2 7 8 t J . S ,  L 7 5 , 7 7 6 , 4 9  S .  C t . 1 0 0 ,

7 3  L .  E d .  2 s 1 )  ,

F. That applicant is not barred from claiming a refund for failing to make

refunds to customers, since applicant collected no sales taxes fron its customers;

therefore, no refunds are due appl icantts customers.

G. That applicant is liable for use taxes under Articl-es 28 and 29 of the

Tax Law, if the application for refund of sales taxes is granted, and applicanL,

through counsel-, has so stipulated.

H. That the application of Western New York llospital Television, Inc. for

credit or refund of state and local sal-es or use tax is granted to the extent that

applicant is entitled to a refund of any monies paid with respect to appLicantts

l iabi l i ty for the period September 1, 1970 through February 28,7975,1ess the use

taxes due as indicated in Conclusion of Law "G", supra.

DATED: Albany, New York

Au6 i ? tgTg

\r"co r*-r-
COMMISSIONER

.TE TAX COMMISSION


