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STATE OF NEW YORK
STATE TAX COMI'TISSION

In the l , la t ter  of  the Pet i t ion

o f
WAVERLY FLORISTS, rNC.

Fo r  a  Rede te rm ina t i on  o f  a  De f i c i ency  o r
a  Rev i s i on  o f  a  De te rm ina t i on  o r  a  Re fund
o f  Sa les  &  Use  Tax

AFFIDAVIT OF MAILING

T a x e s  u n d e r  A r t i c l e ( s )  2 8 e 2 9 of  the
t," ro?Xot11 

:niryffe* 
Period (s)

Sta te  o f  New York
County of  Albany

John Huhn , being duly sworn, deposes and says that

Xhe is an employee of the Department of Taxat ion and Finance, over 18 years of

age, and that on the 23xd day of February ,  L979, l ihe served the within

N o t i c e o f D e t e r m i n a t i o n b y @ m a i 1 u p o n W a v e r 1 y F 1 o r i s t s , I n c .

(W the pet i t ioner in the within proceeding,

by enclosing a true copy thereof in a securely sealed postpaid wrapper addressed

a s  f o l l o w s :  W a v e r l y  F l o r i s t s ,  I n c .
c, /o Fischgrund & Rifk in
One Old country Road
Carle Place, New York 11514

and by  depos i t ing  same enc losed in  a  posEpa id  p roper ly  addressed wrapper  in  a

(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the  exc lus ive  care  and cus tody  o f

the  Un i ted  Sta tes  Pos ta l  Serv ice  w i th in  the  Sta te  o f  New York .

That deponent further says that the said addressee is the AEeFeSeffireOG

rcObEX pet i t ioner herein and that the address set forth on said \^rrapPer is the

last knor^rn address of the {Ogpff i  pet i t ioner.

Sworn to before me th is

23rd66y s7 February , L979.

rA -3  (2 /76 )
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STATE OF NEW YORK
STATE TAX COMMISSION

In  the  Mat te r  o f  the  Pet i t ion

o f

WAVERLY FLORTSTS, rNC.

For  a  Redeterminat ion  o f  a  Def ic iency  or
a  Rev is ion  o f  a  Determinat ion  or  a  Refund
o f  S a l e s  &  U s e  T a x
Taxes  under  Ar t i c le (s )  28  & 29  o f  the
rax Law tt5o.btf$ff Period (s)

AFFIDAVIT OF I',IAILING

of New York
of Albany

John Huhn , being duly sworn, deposes and says that

l {re is an employee of the Department of Taxat ion and Finance, over 18 years of

age, and rhat on ghs 23rd day of February ,  Lq9 ,)Ghe served the within

Notice of Determination by XIieOODgeAD mail upon Ju1ian Fischgrund,

CPA (representat ive of)  Ehe pet i t ioner in the within proceeding,

by enclosing a true copy thereof in a securely seal-ed postpaid wrapper addressed

as fo l lows:  , fu l ian  F ischgrund,  CPA
c/o ELsehgrund & Rifkin
1 oId Country Road
Car le  P1ace, -NY L l5L4

and by  depos i t ing  same enc losed in  a  pos tpa id  p roper ly  addressed wrapper  in  a

(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the  exc lus ive  care  and cus tody  o f

the  Un i ted  Sta tes  PosEa l  Serv ice  w i th in  the  Sta te  o f  New York .

That deponent further says that the said addressee is the (representat ive

of the) pet i t , ioner herein and Lhat the address set forth on said \^trapper is the

las t  known address  o f  the  ( representa t ive  o f  the)  pe t i t ioner .

S  t a t e
County

Sworn

23rd

t o

d a y

be fo re  me  th i s

of February , L979.

rA-  3 (2 /7  6)



J A M E S  H .  T U L L Y . J R , ,  P R E S I D E N T

M I L T O N  K O E R N E R

T H O M A S  H ,  L Y N C H

STATE OF NEW YORK

STATE TAX COMMISSION
TAX APPEALS BUREAU

ALBANY, NEW YORK 12227

!'ebrurrlt tS. lg?t

fov*rtry Florlrtrj Ins.
c./0 f ixchgrund {' ntfktn
Onr Old Cou$tff &oad
8rrL ilrm, rfif Iffl 1t3l{

Srntl,nrnr

please take notice of the Dctr;:mlnatlm

of the State Tax Commission enclosed herewith.

You have now exhausted vour r isht of  -review at the administrat ive
levet. Pursuant ," ;;;";a.i 

^tlttI;Il{l - 
o} ,r'" r"* Lr*, any

proceeding in court to review an adverse decision by the State Tax
Commission can only be inst i tuted under Art ic le 78 of the Civi l
Practice Laws and Rules, and must be commenced in4fhfuhgf*"
Court  of  the State of New York, Albany County, within
from the date of this notice.

Inquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to the Deputy
Commissioner and Counsel to the New York State Department of
Taxat ion and Finance, Albany, New York L2227. Said inquir ies wi l l  be
referred to the proper authority for reply.

) .  I  f J '

.Sincerely,
-'. i'

itli|fh c$yltrfrtt
Suprrvlror of trrll Clrtn

Petitioner's Representative

Taxing Bureau's Representat ive

TA-L  . r2  (6 /7  7 )
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STATE OF NEW YORK

STATE TAJ( COMMISSION

In the Matter of the Application

of

I^IAVERTY FLORISTS, INC.

for Revision of a Determi.nation or for
Refund of Sales and Use Taxes under
Articles 28 and 29 of the Tax Law for
the  Pe r i od  May  30 ,  1973 .

DETERMINATION

Applicant, Waverly Florists, Inc. , c/o Fischgrund and Rifkin, One Ol-d Country

Road, car le Place, New York 11514, f i lec an appl icat ion for revision of a

determination or for refund of sales and use taxes under Articles 28 and 29 of the

Tax Law for the period May 30, 1973 (Fi le No. 15249).

A small claims hearing was held before Raymond J. Siegel, Hearlng Officer, at

the offices of the State Tax Conmi-ssion, Two tr{orld Trade Center, New York, New York,

on september 27, 7977 and cont inued on May 18, L978. Appl icant appeared by

Julian Fischgrund, CPA. The Sal-es Tax Bureau appeared by Peter Crotty, Esq.

(Wil l iarn Fox, Esq. and Abraham Schwartz,  Esq.,  of  counsel) .

ISSUE

Whether applicant, the seller in a bulk sales transaction, is l-iabLe for sales

taxes determined to be due from said bulk sale.
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FINDINGS OF FACT

1. On February 19, 1976 as the result of an auditr the Sales Tax Bureau

issued a Notice of Determination and Demand for Payment of Sales and Use Taxes Due

against appl icant for taxes due of $51390.00, plus penalty and interest of

$ 1 , 9 4 0 . 4 0 ,  f o r  a  t o t a l  o f  $ 7 , 3 3 0 . 4 0 .

2. Appl icant,  Waverly Flor ist ,  Inc.,  operated a retai l  f lor ist  business at

7322 Lvenue U, Brooklyn, New York. On May 30, 1973, applicant executed an agreement

to se1l the aforementioned business to Cherokee Land Devel-opnent Corp. and on said

date, the sale took place.

3. The sales agreement provided that the furniture, fixtures, equipment,

trucks and aLl other fixed asset.s and lease-hold improvements had an agreed to

valuat ion of $77r000.00. The agreement also provided (at paragraph "13") that

"The purchaser shall- pay the New York State Sales Tax applicable to this transaction

and shal1 file all necessary forms i-n connection therewith."

4. Neither the purchaser, Cherokee Land Development Corp., nor the seller,

Waverly Flor ists,  Inc.,  not i f ied the Sales Tax Bureau of the proposed sale, as

required by seet ion L141(c) of the Tax Law. On audit ,  the Sales Tax Bureaurs

examiner found that applicant failed to collect sales tax on the taxabl-e personal

property transferred; therefore, the Sales Tax Bureau, issued the aforementioned

Notice against appl icant,  based on the $771000.00 valuat ion of the furni ture'

fixtures, equipment, trucks and other fixed assets and lease-hol-d improvements.

5. Applicant contended that, in view of paragraph 13 of the sales agrument'

the Sales Tax Bureau shoul-d have cornmenced procedures to collect the sa1es tax due

on the bulk sale against the purehaser.
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CONCLUSIONS OF LAW

A. That section 1132(a) of the Tax Law provides Lhat every person required

collect tax shall- collect the tax from the customer when collecting the price,

anusement charge, or rent to which it applies.

B. That  sect ion 1133(a)  of  the Tax Law provides that  every person requi red to

collect tax shall be personally l iable for the tax imposed, col1-ected or required

to be col l -ected.

C.  That  appl icant ,  Waver ly  F lor is ts ,  Inc. ,  r ras requi red to col lect  and was

liable for the sales tax determined to be due on the sale of its taxable business

assets '  Pursuant  to the meani .ng and intent  of  sect ions 1L32(a)  and 1133(a)  of  the

Tax Law.

D. That the applicatlon of triaverly Fl-orists, Inc. is denied and the Notice of

Determination and Demand for Pa5ment of Sales and Use Taxes Due issued February 19,

L976 is  susta ined.

DATED: Albany, New York

February 23,  1979

I
I STATE TAX COMMISSION

COMMISSIONER

,(Lt*,"-

ij ry

COMMISSIONER


