
STATE OF NEW YORK
STATE TAX COUMISSION

In the Matter

Walton Door

the Pet i t ion

AFFIDAVIT OF UAILING

for Redeterminat ion of a Def ic iency or a Revision

of a Determination or a Refund of

Sales & Use Tax

under Art ic le 28 & 29 of the Tax law

for  the  Per iod  9 / I /72-Z /29 /76 .

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

28th day of September, t979, he served the within not ice of Determinat ion by

mai l  upon Walton Door Co.,  the pet i t ioner in the within proceeding, by enclosing

a true copy thereof in a securely sealed postpaid wrapper addressed as fol lows:

Wal-ton Door Co.
3  L inda Ct .
Gl-en Cove, NY IL542

and by deposit ing same enclosed in a postpaid

(post of f ice or off ic ial  deposit .ory) under the

United States Postal  Service within the State

That deponent further says that the said

and that the address set forth on said wrapper

pet i t ioner .

o f

o f

C o .

properly addressed wrapper in a

exclusive care and custody of the

of New York.

addressee is the pet i t ioner herein

is the last known address of the

rhi



STATE 0F NEI{I YORK
STATE TAX COMMISSION

In the MaLter of the Pet i t ion

o f

Wal ton  Door  Co.

for Redeterminat ion of a Def ic iency or a Revision

of a Det.erminat ion or a Refund of

Sales & Use Tax

under Art ic le 28 & 29 of the Tax law

for  the  Per iod  9 /7172-2 /29 /76 .

AFFIDAVIT OF MAIIING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

28th day of September, 7979, he served the within not ice of Determinat ion by

mail upon Malcolm Starky the representative of the petitioner in the within

proceeding, by enclosing a true copy thereof in a securely sealed postpaid

wrapper  addressed as  fo l lows:

Mr. Malcolm Starky
4OO Jericho Tpke.
Jer icho ,  NY 11753

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a

(post of f ice or off ic ial  depository) under the exclusive care and custody of the

United States Postal Service within the State of New York.

That deponent further says that the said addressee is the representative of

the pet i t ioner herein and that the address set forth on said wrapper is the last

known address of the representat ive of the pet i t ioner.

to b e f



JAMES H. TUIIY JR., PRXSIDENT
MITTON KOERNER
THOI"IAS H. IYNCH

JOHN J. SOILECITO
DIRECTOR

Telephone: (518) 457-1723

September 28, 1979

Wal ton  Door  Co.
3  l inda  Ct .
Glen Cove, NY L1542

Gentlemen:

Please take not ice of the Determinat ion of the State Tax Comnission enclosed
herewith.

You have now exhausted your right of review at the adrninistrative level.
Pursuant to sect ion(s) 1138 & 1243 of the Tax law, any proceeding in court  to
review an adverse decision by the State Tax Commission can only be inst i tuted
under Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced
in the Supreme Court of the State of New York, A1bany County, within 4 months
from the date of this not ice.

Inquir ies concerning the computat ion of tax due or refund al lowed in
accordance with this decision may be addressed to the Deputy Commissioner and
Counsel to the New York State Department of Taxat ion and Finance, Albany, New
York 12227. Said inquir ies wi l l  be referred to the proper authori ty for
repIy.

Sincerely,

{ , '

Pet i t ioner t  s Representat ive
Malcolm Starky
400 Jericho Tpke.
Jer icho ,  NY 11753
Taxing Bureau' s RepresenLat ive

-#-
.*-0,'/



STATE OF NEW YORK

STATE TAX COMMTSSTON

In the Matter of the Application

o f

JOHN WALTON D/B/A
WALTON DOOR CO.

for Revision of a Determination or for
Refund of Sales and Use Taxes under
Articles 28 and 29 of the Tax Law for
the Period September 1, L972 through
Februa ry  29 ,  1976 .

DETERMTNATTON

Applicant, John warton d/b/a walton Door co., 3 Linda court,

Glen cove, New York LL542, f ired an application for revision of a

determination or for refund of sales and use taxes under Art icles

28 and. 29 of the Tax Law for the period september r, rgTz through

Februa ry  29 ,  L976  (F i l e  No .  L7 I96 ) .

A small claims hearing was held before Arthur Johnson,

Hearing Off icerr €It the off ices of the State Tax Commission, Ttvo

world Trade center, New York, New yorkr orr November 2, lgzg at

2:45 P.M.  Appl icant  appeared by Malco lm starky,  cpA.  The sa les

Tax Bureau appeared by peter  Crot ty ,  Esg.  ( I rwin LeW, Ese. ,  o f

counse l ) .

ISSUES

I .  Whether  appl icant 's  furn ish ing and insta l l ing exter ior

entrance doors constituted a capital improvement to real property,

or a retai l  sale of tangible personal property.

r r .  whether  the penal ty  imposed pursuant  to  sect ion 1145(a)

of the Tax Law, as well as interest in excess of the minimum

statutory rate, should be waived.
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FINDINGS OF FACT

1.  On October  25,  L976 as a resul t  o f  an audi t ,  the Sales

Tax Bureau issued a Notice of Determination and Demand for Payment

of Sales and Use Taxes Due against applicant for the period

September 1, 1972 through February 29, 1976, in the amount of

S3 r347 .62 ,  p l us  pena l t y  and  i n te res t  o f  $1 r460 .2L ,  f o r  a  t o ta l  o f

$4 ,807 .83 .

2. Applicant is engaged in the sale and instal lat ion of

hollow and solid-core entrance doors. Applicant primari ly instal ls

doors for general contractors and for home improvement dealers.

The insta l la t ion charge (which is  approx imate ly  $35.00)  inc ludes

cutt ing and f i t t ing the door and instal l ing the hinges and locks.

Applicant also stocks doors in various sizes which are available

wi thout  insta l la t ion.

3. On audit,  the Sales Tax Bureau took the posit ion that

the instal lat ion of such doors constituted a capital improvement

to real property. I t  determined that appl- icant fai led to pay a

sales or use tax on the purchase of tangible personal property used

in the performance of such capital improvement work, in the amount

of  $45t464.L2;  therefore,  appl icant  was held l iab le for  the tax

due thereon of  $31347.62.  The Sales Tax Bureau d id not  asser t  any

addit ional taxes with respect to those sales on which applicant

col- lected and remitted the tax.

4. Applicant contended that he is a distr ibutor of doors and

that the instal lat ion thereof is incidental to the retai l  sale of

the door. Consequently, he reasoned that the doors which he sold

were tangible personal property rather than capital improvements
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to real property. Applicant col lected sales tax on the total

sale price, including the instal lat ion charge, unless an exemption

cert i f icate was issued by the customer.

5.  Appl icant  had resale cer t i f icates on f i le  for  sa les

of instaLled doorsr oII which tax was not col lected. The cert i-

f icates examined by the Sales Tax Bureau were issued by contractors

for the sale of instal led doors. Applicant mainLained that the

resale cert i-f icates which indicated a purchase of tangible personal

property were accepted in good faith. Applicant further al leged that

tax would be collected twice on the sane sale because his customers

have paid use tax on the sales tax returns which they f i led'

6. Applicant acted in good faith at al l  t imes'

CONCLUSIONS OF LAW

A. That applicantt s furnishing and instal l- ing exterior

entrance doors constituted a capital improvement to real property;

therefore, applicant is l iable for tax on tangible personal property

which is used or consumed in the performance of such capital

improvement work, in accordance with the provisions of sections

1105 (a)  and 1110 of  the Tax Law.

B. That the interest in excess of the minimum statutory

rate and the penalty imposed under section 1145 (a) of the Tax

Law are cancelled.
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C. That the application of John Wa1ton d/b/a Walton

Door Co. is granted. to the extent indicated in Conclusion of

Law 'B'; that the Sales Tax Bureau is hereby directed to accord-

ingly modify the Notice of Determination and Demand for Payment

of  Sales and Use Taxes Due issued October  25,  L976;  and that ,

except as so granted, the application is in aII other respects

denied.

DATED: Albany, New York

isEP 2 B teTe
TE TAX COMMISSION

a r /
COMMI
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l\burYbnk State Departrrrent of
TAXATION and FINANCE

EALS BUREAU
Coburn

TAX APP
M r

No be t te r  add ress .  p lease  f i l e .

r0 /4 /7e Joseph Chyrywaty

M-7s (s/761
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JAMES H. TUIIY JR., PRESIDENT
UILTON KOERNER
THOMAS H. IYNCH

JOHN J. SOTIECITO
DIRECTOR

Telephone: (518) 457-7723

Septenber 28, 1979

Wal ton  Door  Co.
3  l inda  Ct .
GIen Cove, NY 11542

Gentlemen:

Please take not ice of the Determinat ion of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative Ievel.
Pursuant to sect ion(s) 1138 &, 1243 of the Tax law, any proceeding in court  to
review an adverse decision by the State Tax Commission can only be inst i tuted
under Article 78 of the Civil Practice Laws and Rules, and must be commenced
in the Supreme Court of the State of New York, Albany County, within 4 months
from the date of this not. ice.

Inquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to the Deputy Commissioner and
Counsel to the New York State Department of Taxat ion and Finance, Albany, New
York L2227. Said inquir ies wi l l  be referred to the proper authori ty for
reply.

S incere ly ,

cc :  Pet i t ioner 's  Representa t ive
Malcolm Starky
400 Jericho Tpke.
Jer icho ,  NY 11753
Taxing Bureaur s Representat ive



STATE OF NEW YORK

STATE TAX COMMISS]ON

fn the Matter of the Application

o f

JOHN WATTON D/B/A
WAI.TON DOOR CO.

for Revisi-on of a Determination or for
Refund of Sales and Use Taxes under
Articles 28 and 29 of the Tax Law for
the Period Septern"ber L, J-97 2 through
Februa ry  29 ,  L976 .

DETERMINATION

Applicant, John Walton d/b/a Walton Door Co., 3 Linda Court,

Glen Cove, New York 1L542, f i led an application for revision of a

determination or for refund. of sales and use taxes under Art icles

28 and 29 of the Tax Law for the period September 1, 1972 through

Feb rua ry  29 ,  L976  (F i l e  No .  17196 ) .

A sma1l claims hearing was held before Arthur Johnson,

I learing Off icer, dt the off ices of the State Tax Commission, Trco

World. Trade Center, New Yorkr New Yorkr on November 2, 1978 at

2245 P.M. Appl icant  appeared by Malco lm Starky,  CPA. The Sales

Tax Bureau appeared. by Peter Crotty, Esq. (Irwin Levy, Esq., of

counse l ) .

ISSUES

I .  Whether applicantfs furnishing and instal l ing exterior

entrance doors constituted a capital improvement to real property,

or a retai l  sale of tangible personal property.

II .  Whether the penalty imposed pursuant to section l-145 (a)

of the lax Law, as wel-l  as interest in excess of the minimum

statutory rate, should be waived.
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FINDINGS OF FACT

1.  On October  25,  L976 as a resul t  o f  an audi t ,  the Sales

Tax Bureau issued, a Notice of Determination and Demand for Palrment

of Sales and Use Taxes Due against applicant for the period,

September 1, L972 through February 29, L976, in the amount of

$3 ,347 .62 t  p l us  pena l t y  and  i n te res t  o f  $11450 .2L ,  f o r  a  t o taL  o f

$4 ,807 .83 .

2. Applicant is engaged in the sale and instal lat ion of

hollow and solid.-core entrance doors. Applicant primariLy instalLs

doors for general contractors and for home improvement d.ealers.

The instal lat ion charge (which is approximately $35.00) includes

cutt ing and f i t t ing the door and instal l ing the hinges and, locks.

Applicant also stocks doors in various sizes which are available

without instal lat ion.

3. On audit,  the Sales Tax Bureau took the posit ion that

the instal lat ion of such doors constituted a capital- improvement

to real property. i t  determined. that applicant fai led to pay a

saLes or use tax on the purchase of tangible personal property used

in the performance of such capital improvement work, in the amount

of  $45,464.L2i  therefore,  appl ican!  was held L iab le for  the tax

due thereon of  $3,347.62.  The Sales Tax Bureau d id not  asser t  any

addit ional taxes with respect to those sales on which applicant

collected, and remitted the tax.

4. Applicant contended that he is a distr ibutor of doors and

that the instal lat ion thereof is incidental to the retai l  sale of

the door. Consequently, he reasoned that the d.oors which he sold

were tangible personal property rather than capital improvements
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to  rea l  proper ty .  Appl icant  co l lected sa les- tax on the to ta l

sale price, including the instal lat ion charge, unless an exemption

cert i f icate was issued by the customer.

5.  Appl icant  had resale cer t i f icates on f i le  for  sa les

of instalted doorsr orr which tax was not col lected. The cert i-

f icates examined by the Sales Tax Bureau !./ere issued by contractors

for the sale of instal led doors. Applicant maintained. that the

resale cert i f icates which indicated a purchase of tangible personal

property were accepted in good faith. Applicant further al leged that

tax would be collected twice on the same sale because his customers

have paid use tax on the sales tax returns which they f i led.

5, Applicant acted, in good, faith at al l  t imes.

CONCLUSIONS OF LAW

A. That applicant's furnishing and. instal l ing exterior

entrance d,oors constituted a capital improvement to real property;

therefore, applicant is Liable for tax on tangible personal property

which is used or consumed in the performance of such capital

improvement work, in accordance with the provisions of sections

1105 (a)  and 1110 of  the Tax Law.

B. That the interest in excess of the minimum statutory

rate and the penalty imposed under section IL45 (a) of the Tax

Law are cancelled,
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C. That the applicati-on of John Walton d/b/a Walton

Door Co. is granted. to the extent indicated j.n Conclusion of

Law 'B ' ;  that  the Sales Tax Bureau is  hereby d i rected to  accord-

ingly mod.ify the Notice of Determination and Demand for Payment

of  Sales and Use Taxes Due issued October  25,  L976;  and that ,

except as so granted, the application is in al l  other respects

d.enied.

DATED: Albany, New York

isEP 2 B 1e7e
TE TAX COMMISSION


