
STATE OF NEW YORK
STATE TAX COMMISSION

In  the } {at ter  of  the Pet i t ion

o f

ERNEST VAGLIO

Por  a  Rede te rm ina t i on  o f  a  De f i c i ency  o r
a Revis ion of  a Determinat ion or  a Refund
o f  Sa les  and  Use
Taxes  unde r  A r r i c l e  ( s )  Zg  and .  29  o f  t he
Tax Law f or the >llexr{€}xg$< Period (s)

AFFIDAVIT OF I',IAILING

December 1,  1972 throuqh Auqust  25 '  L975.

Sta te  o f  New York
County of  Albany

John Huhn ,  being duly sworn, deposes and says that

ghe is  an emptoyee of  the Department  of  Taxat ion and Finance,  over  18 years of

a g e ,  a n d  t h a t  o n  t h e  l 4 t h d a y  o f  F e b r u a r y ,  L 9 7 9 ,  p h e  s e r v e d  t h e w i t h i n

Notice of Determination by (xext<bFisd) mail upon Ernest Vaglio

*xegcnXmg**Ep<x{* the petitloner in the within proceeding'

by enclosing a true copy thereof in a securely sealed postpaid wrapper addressed

as fo l lows:  Ernes t  Vag l io
36 Simonson PJ-ace
P o r t  R i c h m o n d ,  5 . I . ,  N Y  1 0 3 0 2

and by  depos i t ing  same enc losed in  a  pos tpa id  p roper ly  addressed wrapper  in  a

(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the  exc lus ive  care  and cus tody  o f

the  Un i ted  Sta tes  Pos ta l  Serv ice  w i th in  the  Sta te  o f  New York .

That deponent further says that the said addressee is the 6f*Xfg6*fcg$iiX*

*fpf**)< pet i t ioner herein and that the address set forth on said \ i l rapper is the

last known address of the 6gleXXe6m*xki54ex*f<>*d1 petitioner.

Svnorn to

1 4 t h  d a y

before me th is

of February

rA -3  (2 /76 )
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STATE OF NEW YORK
STATE TAX COMMISSION

I n  t he  Ma t te r  o f  t he  Pe t i t i on

o f

ERNEST VAGLIO

For  a  Rede te r rn ina t i on  o f  a  De f i c i ency  o r
a  Rev i s i on  o f  a  De te rm ina t l on  o r  a  Re fund

AFFIDAVIT OF I',IAILING

o f Sa1es and Use
Taxes under  Ar t i c le (s )  Z8  and 29  o f  the
Tax Law f or the *rx{oi>rEo< Period (s)
Der remher  1 ,  L972 th rouqh Auqust  25 ,  L975.

Stace o f  New York
County of Albany

John Huhn , being duly sworn, deposes and says that

xhe is  an empLoyee of  the Department  of  TaxaLion and Finance,  over  18 years of

age,  and that  on the l4 th day of  February ,  L9 79,  ghe served the wi th in

Notice of Deterrflination by G$Rq6f*sdd mail upon Pasquale P. CaLzza, Esg.

by  enc los ing  a

a s  f o l l o w s :

(representat ive of)  the pet i t ioner ln the within proceeding'

true copy thereof in a securely sealed postpaid wrapper addressed

Pasgua l -e  P .  CaLzza ,  Esq .
L43 Charles Avenue
Staten Is land,  NY l -0302

and by deposit ing same enclosed in a postpal-d properly addressed wrapper in a

(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the  exc lus ive  care  and cus tody  o f

the  Un i ted  Sta tes  Pos ta l  Serv ice  w i th in  the  Sta te  o f  New York .

That  deponenL fur ther  says that  the said addressee is  the ( representat ive

o f  t he )  pe t i t i one r  he re in  and  tha t .  t he  add ress  se t  f o r t h  on  sa id  rd rappe r  i s  t he

last  known address of  the ( representat ive of  the)  pet i t ioner .

Sr^rorn

L4th

t o

d a y

be fo re  me  th i s

of February , L979.

rA-3 (2/76)



J A M E S  H .  T U L L Y  J R , ,  P R E 5 I O E N T

M I L T O N  K O E R N E R

T H O M A S  H .  L Y N C H

STATE OF NEW YORK

STATE TAX COMMISSION
TAX APPEALS BUREAU

ALBANY, NEW YORK I2227

February 14' 1979

Erneet VagLlo
35 $isronson Placc
Port  Rictmondr S.I . r  NY 10302

Dear l{r" Vagll.or

Please take notice of the dotenrLnatLon
of the State Tax Commission enclosed herewith.

You have now exhausted your r ight of  review at the administrat ive
level.  Pursuant to sect ion(s) 1138 andl l2{3of the Tax Law, any
proceeding in court to review an adverse decision by the State Tax
Commission can only be inst i tuted under Art ic le 78 of the Civi l
Pract ice Laws and Rules, and must be commenced in the Supreme
Court of the State of New York, Albany County, within { rmnthe
from the date of this notice.

Inquir ies concerning the computat ion of tax due or refund al lowed in
accordance with this decision may be addressed to the Deputy
Commissioner and Counsel to the New York State Department of
Taxat ion and Finance, Albany, New York L2227. Said inquir ies wi l l  be
referred to the proper authority for reply.

fl$1"'1'' t
l:),:,{,.,,1.i.,i

l i l/ n  I
I l" li,

i  /;r "r. i

i t' lt$,shael Alexander
Supenrl.olng Tax
searl,ng offLocr

Peti t ioner 's Representat ive

Taxing Bureau's Representat ive

TA-r . r2 (6/77)



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Application

o f

ERNEST VAGLIO

for Revision of a Determinat ion or for
Refund of Sales and Use Taxes under
Art ic les 28 and 29 of the Tax Law for
the Periods December L, L972 through
A u g u s t  2 5 ,  1 9 7 5 .

I .  Whether

determined by the

I I .  Whether

DETERMINATION

Ernest  Vagl io ,  36 Simonson Place,  Por t  Richmond,  Staten Is land '

New York L0302,  f i led an appl icat ion for  rev is ion of  a  determinat ion

or  for  re fund of  sa les and use taxes under  Ar t ic les 28 and 29 of  the

Tax Law for  the per iods December l ,  l -972 through August  25,  1975

(F i I e  No .  16859 ) .

A formal  hear ing was held before Michael  A lexander ,  Hear ing

Officer, dt the off ices of the State Tax Commission, T\^/o World Trade

Center ,  New York,  New Yorkr  o f l  January 19,  L978 at  9 :15 A.M.  Appl i -

cant  appeared by Pasquale P.  Carzza,  Esq.  The Sales Tax Bureau

appeared  by  Pe te r  C ro t t y ,  Ese .  ( James  Mor r i s ,  Esq . ,  o f  counse l )  .

ISSUES

the est imat ion of  addi t ional  taxable sa les as

Sa1es Tax Bureau was excessive.

penal ty  and addi t ional  in terest  should be waived.
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FINDINGS OF FACT

1.  Appl icant ,  Ernest  Vagl io ,  operated a sma1l  grocery and

del icatessen located at  l -426 Cast le ton Avenuer  Staten Is land,

New York ,  un t i l  Augus t  25 ,  7975 ,  when  he  so ld  same fo r  $13 ,000 .00 .

2 .  On  March  2 ,  1976 ,  t he  Sa les  Tax  Bureau  i ssued  a  No t i ce  o f

Determination and Demand for Payment of Sales and Use Taxes Due to

appl icant  for  the per iods December l ,  L972 through August  25,  L975,

i n  t he  amoun t  o f  $5 ,946 .37 r  p l us  pena l t y  and  i n te res t  o f  $2 , I 20 .03 ,

f o r  a  t o ta l  o f  $8 ,066 .40 .  On  March  B ,  1976 ,  app l i can t  t ime l y  f i l ed

an appl icat ion for  rev is ion of  sa id determinat ion.

3. The d,e.termination of addit ional sales tax due is based on

est imated taxable sa les of  $7 ,500.00 per  quar ter  for  the tax per iods

in issue,  due to  pet i t ioner 's  fa i lure to  present  books and records.

On his sales tax returns for the periods in issue, applicant reported

taxab le  sa les  o f  be tween  $200 .00  and  $300 .00  pe r  qua r te r .

4 .  Appl icant  genera l ly  operated h is  grocery s tore f ive days a

week  f rom 9 :00  A .M.  to  5 :00  P .M.  He  d id  no t  emp loy  any  he Ip .  He  was

requi red to  pay cash for  a l l  o f  h is  purchases.  He d id not  mainta in a

bank account .  He used a mechanica l  cash regis ter  for  record ing sa les.

His  son kept  a  dai ly  record of  sa les in  a sma11 book,  based on the

f igures taken f rom the cash regis ter .  At  the hear ing,  appl icant

of fered in  ev idence the book conta in ing the record of  gross sa les for

J-974 and 1975,  as wel l  as h is  personal  Federa l  income tax returns for
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said years.  The gross sa les for  sa id yearsr  ds repor ted by the

taxpayer on his L974 and 1975 Federal income tax returns on

Schedule "C",  agree wi th  the amounts recorded in  the book.  Appl i -

can t r s  Federa l  ne t  t axab le  i ncome fo r  L974  and  1975  was  $4 ,498 .00

and  $2  , 233 .00 ,  r espec t i ve l y .

5.  The examiner  ass igned to conduct  the audi t  d id  not  appear

at the hearing. The auditor who appeared at the hearing did not

have any knowledge as to the basis for the estimated addit ional

taxable sa les.  Appl icant  test i f ied that  the only  other  grocery

stores in  the area were large supermarkets l ike the "A & Pr ' .  The

representative. for applicant endeavored to submit to representa-

t ives of  the Sales Tax Bureau purchase invoices for  L974 and 1975,

copies of Federal income tax returns for L974 and 1975 and a record

book of  sa les for  1974 and 1975,  but  same were not  found to be

acceptable.

6.  Appl icant  test i f ied that  h is  taxable sa les consis ted of

soap products ,  beer ,  c igaret tes,  candy and soda,  which amounted to

abou t  $20 .00  pe r  week .  He  es t ima ted  h i s  g ross  sa les  a t  abou t

$2 ,000 .00  pe r  qua r te r .

7 .  Reasonable cause ex is ts  for  waiver  of  penal ty  and addi -

t ional  in terest .

CONCLUSIONS OF LAW

A.  Tha t  t he  es t ima te  o f  $71500 .00  taxab le  sa les  pe r  qua r te r

is  excessive.  A more reasonable and fa i r  est imate,  in  v iew
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of the fai lure of the applicant to maintain complete and accurate

reco rds ,  i s  $2 ,000 .00  add i t i ona l  t axab le  sa les  pe r  qua r te r .

B. That interest in excess of the minimum interest and the

penal ty  imposed pursuant  to  sect ion 1145 (a)  o f  the Tax Law is

hereby waived.

C.  That  the appl icat ion of  Ernest  Vagl io  is  granted to  the

extent  ind icated in  Conclus ions of  Law r rArr  and "B" ,  supra;  that

the Sales Tax Bureau is dire.cte.d to accordingly modify the Notice

of Determination and Demand for Payment of Sales and Use Taxes Due

as issued on March 2,  L976,  and that ,  except  as so granted,  the

appl icat ion is  in  a l l  o ther  respects  denied.

DATED: Albany, New York STATE TAX COMMISSION

February 14, 1979

hlru.^ t \ * t  t_-1, . .a-_. /

COMMISSTONER

t
' 

,}.
yta'c-

,1{- ./1
-!t/,22/Ub oQl-

COMMISSIONER


