
STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

Uwe Jens Johannsen

a/k/a Eric Johannsen

for Redeterminat ion of a Def ic iency or a Revision

of a Determinat ion or a Refund of

AT'FIDAVIT OF MAILING

Sales & Use Tax

under Art ic le 28 & 29 o f the Tax law

for the Period 12 U73-s3 t / 74 .

State of New York

County of A1bany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 1B years of age, and that on the

28th day of September, 7979, he served the ryithin notice of Determination by

mai l  upon Uwe Jens Johannsen, a/k/a Eric Johannsen, the pet i t ioner in the within

proceeding, by enclosing a true copy thereof in a securely sealed postpaid

wrapper  addressed as fo l lows:

Uwe Jens Johannsen
a/k/a Eric Johannsen
868 El l icot t  Creek Rd.
Tonawanda, Ny 14150

and by deposit ing same enclosed in a postpaid

(post off ice or off icial depository) under the

United States Posta1 Service within the State

That deponent further says that the said

and that the address set forth on said l irapper

pet i t ioner .

properly addressed wrapper in a

exclusive care and custody of the

of New York.

addressee is the pet i t ioner herein

is the last known address of the

t/#,."
psth {ay

me

tem 7979 .



STATE OT NBW YORK
STATE TAX COMMISSION

fn the MatLer of the Pet i t ion

o f

Uwe Jens Johannsen

a/k/a Eric Johannsen

for Redeterminat ion of a Def ic iency or a Revision

of a Determinat ion or a Refund of

Sales & Use Tax

under Art ic le 28 & 29 of the Tax Law

for  the  Per iod  12 / l /73-5131174.

AFFIDAVIT OF MAITING

Staf,e of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

28th day'of September, 1979, he served the within not ice of Determinat ion by

mai l  upon Daniel  J.  Ward the representat ive of the pet i t ioner in the within

proceeding, by enclosing a true copy thereof in a securely sealed postpaid

wrapper  addressed as  fo l lows:

Mr .  Dan ie l  J .  Ward
Robert G. DiVita
5678 Main St.
Wi l l iansvi l le,  NY I422L

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a

(post of f ice or off ic ial  depository) under the exclusive care and custody of the

United States Postal  Service within the State of New York.

That deponent further says that the said addressee is the representative of

the pet i t ioner herein and that the address seL forth on said wrapper is the last

known address of the representat ive of the pet i t ioner.

Sworrl t

zat{ a
b e f



STATE OF NEW YORK

STATE TAX COMMISSION

TAX APPEALS BUREAU

ALBANY, NEW YORK 12227

STATE TAX COMMISSION
JAMES H. TUttY JR., PRESIDENT

MIITON KOERNER
THOMAS H. I,WCH

JOHN J. SOILECITO
DIRBCTOR

Telephone: (518) 457-7723

September 28, 7979

Uwe Jens Johannsen
a/k/a Eric Johannsen
868 E l } i co t t  Creek  Rd.
Tonawanda, NY 14150

Dear Mr. Johannsen:

Please take notice of the Determination of the State Tax Cornrnission enclosed
herewith.

You have now exhausted your right of revie$r at the administrative level.
Pursuant to sect ion(s) f tg8 & 1243 of the Tax l ,aw, any proceeding in court  to
review an adverse decision by the State Tax Couunission can only be instituted
under Article 78 of the Civil Practice Laws and Rules, and ruit bu conmenced
in the Supreme Court of the State of Nevr York, Albany County, within 4 months
from the date of this not ice.

fnquiries concerniag the computation of tax due or refund allowed in
accordaace with this decision nay be addressed to the Deputy Commissioner and
Counsel to the New York State Departnent of Taxation and Finance, Albany, New
York 72227, Said inquiries will be referred to the proper authority 

-for

reply.

Sincerely,

cc: Pet i t ioner 's Representat ive
Daniel  J.  Ward
Robert G. DiVita
5678 Main  St .
Wil l iamsvi l le,  NY L422L
Taxing Bureauf s Representative



STATE OF NEW YORK

STATE TAX COMMISSTON

In the Matt.er of the Applications

o f

CHARI,ES M. MANGIONE
and

UWE JENS JOHANNSEN,
A/K/A ERIC JOHANNSEN

for Revision of a Determination or for
Refund of Sales and Use Taxes under
Articles 28 and 29 of the Tax Law for
the Per iod December L,  1973 through
May  31 ,  I 974 .

DETERMINATION

New York State

Inc.  for  the per iod

Appl icants ,  Char les M.  Mangione,  25 Alber t  Cour t r  Depew'  New

York 14043,  and Er ic  Johannsen,  868 El l icot t  Crook Road,  Tonawandar

New York 1-4150,  f i led appl icat ions for  rev is ion of  a  determinat ion

or  for  re fund of  sa les and use taxes under  Ar t ic les 28 and 29 of  the

Tax Law for the period December 1, 1973 through May 31, L974 (Fi le

No .  16262) .

A formal hearing was held before Alan R. Golkin, Hearing

Off icer ,  a t  the of f ices of  the State Tax Commiss ion,  State Of f ice

Bui ld . ing,  65 Cour t  St reet ,  Buf fa lo ,  New Yorkr  or l  March 8r  1977 at

2245  P .M.  App l i can ts  appeared .  by  Rober t  G .  D iv i t a ,  Esq .  (Dan ie l  J .

Ward,  Esq.  o  of  counsel ) .  i lhe Sales Tax Bureau appeared by Peter

C ro t t y ,  Esg .  (A rno ld  M .  G lass ,  Esq . ,  o f  counse l ) .

Whether

sales taxes

December I,

ISSUE

applicants were l iable for unpaid

due from Halfway House Restaurant,

L973 through l tay 31, L974.
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FINDINGS OF TACTS

1. Halfway House Restaurant, Inc. fai led to pay over to the

Sa les  fax  Bu reau ,  sa les  tax  o f  $141011 .60  wh ich  was  due  fo r  t he

per iod December 1,  1973 through May 31,  1974.

2.  On Apr i l  3 ,  1975,  the Sales Tax Bureau issued a Not ice of

Det,ermination and Demand for Palment of Sales and Use Taxes Due

against applicants, Charles M. Mangione and Eric Johannsen, as

off icers of Halfway House Restaurant, Inc. for the periods December l ,

1973  th rough  May  31 ,  1974 .  Sa id  No t i ce  was  i ssued  fo r  $14 r011 .60 ,

p l us  pena l t y  and  i n te res t  o f  $3 r783 .13 .

3.  Hal fway House Restaurant ,  Inc.  operated a restaurant  and

bar  at  5447 t " la in  Street ,  Wi l l iamsvi l le ,  New York.  The so le s tock-

holder was James Wil l iams. AppJ-icants negotiated for and contracted

to purchase the shares of stock in the corporation, but said aqreement

was cont ingent  upon appl icants  acqui r ing a l iquor  l icense.

4. During June of L973 (when negotiat ions to purchase the

stock began) and November of 1973 (when the l iquor License appli-

cat ion was re jected) ,  appl icant  Char les M.  Mangione v is i ted the

place of business three or four evenings per week to meet customers

and to learn the business operations. At no t ime was applicant

employed by the corporation, or authorized to hire or discharge

employees,  s ign checksr  or  f i le  tax returns.

5.  Dur ing the per iod Ju ly  L973 to March L974,  appl icant

Eric Johannsen was employed by the corporation in a managerial

pos i t ion,  to  help fami l iar ize h imsel f  wi th  the operat ion of  the

bar. He had l imited authority to sign checks for food and supplies

i f  !1r .  wi lL iams was absent ;  however ,  appl icant  had no author i ty  in
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the f inancia l  operat ion of  the business.

6. AppJ.i-cant Eric Johannsen signed one check for withholding

tax which was dat ,ed November 3,  1973.  He was issued a Not ice of

Deficiency for unpaid withholding taxes due from Halfway House

Restaurant ,  Inc.  In  a dec is ion issued January 25,  1977 the State

Tax Commission found that Eric Johannsen was not a person under

a duty to perform the task of col lecting and paying over the with-

hold inq taxes.  The Not ice of  Def ic iency was subsequent ly  cancel led.

7. Applicant Eric Johannsen continued to work at the restau-

rant  a f ter  the appl icat ion for  the l iquor  l icense was re jectedt

so1ely  because the owner of  the bui ld ing in  which the business was

located gave reasonable assuranees that  Mr.  Johannsen could buy the

business j -n  a few months.  In  March of  L974,  i t  became apparent  that

th is  was impossib le ,  and appl icant  qu i t .  Dur ing the pei iod November

1973 through March L974,  Mr.  Johannsen took in  no cash '  d id  not

control waiter checks, and did not supervise the bookkeeper; how-

ever ,  he d id s ign one sa les and use tax return (ST-100)  as manager .

Mr. Johannsen was under the complete control of lvlr.  Wil l iams.

CONCLUSIONS'OF LAW

A. That applicants, Charles M. Mangione and

were not "persons required to collect taxo within

intent of  sect ion 1131 of  the Tax Law; therefore,

l iable for  the tax under sect ion 1133 of  the Tax

Er i c . I ohannsen t

the meaning and

they are not

Law.
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B.  That  the appl icat ions of  Char les M.  Mangione and Er ic

Johannsen are hereby granted and the Notice of Determination and

Demand for  Payment  of  Sales and Use Tax Due " issued Apr i l  3 ,  1975

is  cance l l ed .

DATED: Albany, New York

stP 2 I  i i l i i i

TATE TAX COMMISSION
etf

ISSIONER


