
STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

Jack & Josephine Toia

T o i a ' s  D e I i ,  I n c .

for Redeterminat ion of a Def ic iency or a Revision

of a Determinat ion or a Refund of

AT'FIDAVIT OF MAITING

Sales  & Use Tax

under Art ic le 28 & 29 of the Tax Law

for  the  Per iod  12

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that.  on the

26Lh day of November, 1979, he served the within not ice of Determinat ion by mai l

upon Jack  & Joseph ine  To ia ,  To ia 's  De l i ,  Inc . ,  the  pe t i t ioner  in  the  w i th in

proceeding, by enclosing a true copy thereof in a securely sealed postpaid

wrapper  addressed as  fo l lows:

Jack & Josephine Toia
T o i a t s  D e I i ,  I n c .
21  R ichmond P l .
P e e k s k i l l ,  N Y  1 0 5 6 6

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a

(post of f ice or off ic ial  depository) under the exclusive care and custody of the

United States Postal  Service within the State of New York.

That deponent further says that the said addressee is the pet i t ioner herein

and that the address set forth on said wrapper is the last known address of

pe t i t ioner .

Sworn to before me this

26Lh day of November, 1979.



STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

Jack & Josephine Toia

T o i a ' s  D e l i ,  I n c .

for Redeterminat ion of a Def ic iency or a Revision

of a Determinat ion or a Refund of

Sa les  & Use Tax

under Art ic le 28 &, 29 of the Tax Law

f o r  t h e  P e r i o d  1 2 1 1 / 7 3  -  7 I / 2 2 1 7 6 .

AT'FIDAVIT OF MAILING

State of New York

County of Albany

Jay Vredenburg, bei .ng duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

26Lh day of November, 7979, he served the within not ice of Determinat ion by mai l

upon Steven Schissler the representat ive of the pet i t ioner in the within

proceeding, by enclosing a true copy thereof in a securely sealed postpaid

wrapper  addressed as  fo l lows:

Mr .  S teven Sch iss le r
27 Highland Blvd.
D i x  H i l l s ,  N y  1 1 7 4 6

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a

(post of f ice or off ic ial  depository) under the exclusive care and custody of the

United States Postal  Servi-ce within the State of New York.

That deponent further says that the said addressee is

the pet i t ioner herein and that the address set forth on sa

the representat ive of

wrapper is the last

known address of the representat ive o pet i t ipner .

Sworn to before me this

26Lh day of November, 1,979



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

November 26, 1,979

Jack & Josephine Toia
T o i a ' s  D e l i ,  I n c .
21 Richmond Pl.
Peeksk i l l ,  NY 10566

D e a r  M r .  &  M r s .  T o i a :

Please take nol ice of the Det.erminat ion of the State Tax Commission enclosed
herewith.

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant to sect ion(s) 1138 & 1243 of the Tax Law, any proceeding in court  to
review an adverse decision by the State Tax Commission can only be inst i tuted
under Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced
in the Supreme Court of the State of New York, A1bany County, within 4 months
from the date of this not ice.

Inquir ies concerning the computat ion of tax due or refund al lowed in
accordance w i th  th is  dec is ion  may be  addressed to :

NYS Dept .  Taxat ion  and F inance
Deputy  Commiss ioner  and Counse l
A lbany ,  New York  12227
Phone #  (518)  457-6240

Very truly yours,

STATE TAX COMMISSION

cc :  Pet i t ioner 's  Representa t ive
Steven Sch iss le r
27 Hi-g}:.l_and Blvd.
Dix Hi l ls,  NY 71746
Taxing Bureau's Representat ive



STAf,E OF NEW YORK

STAf,E TA)( CAVIIIISSIONi

In the Matter of ttre Apptication

of

JACXT and JOSPHDE TOIA
and

TOIATS DELI, INC.

for Revision of a Deterrnination or for Refi:nd
of Sales and Use farces under Articles 28 ard
29 of ttre Ta< Law for ttre Period Deoenber 1,
1973 through Novenber 22, 1976.

DEIEFMI}U\TTCN

Applicants, Jack and Josephine Toia and, Toiars DeIi, Inc., 2I Rictuurnd Place,

Peekskill, Nevir York 10566, filed an atrplication for revision of a determination or

for refi:nd of sales and use ta:€s under Arti-cles 29 and 29 of the Tar< Ianv for the

period Decenber lt L973 through Novsrber 22, L976 (I'ile no. 19018).

A sna1l claims hearing was held before Arbhur Johnson, Ilearing Officer, at tlre

offices of tlre State Tax Comnissim, Tvlo l{crld Trade Center, Nan York, Nor,r York, on

Novenber 30, 1978 at 2:45 P.M. Applicants atrryeared b1r Steven Sctrissler, Pr:lclic

Accountant. The Sales Ta< Br:reau atrpeared by Peter CrotQr, Esq. (In^rin kyy, Ese.,

of counsel).

ISSTJE

lttether ttte Sales Ta< Bureau accurately determined applicant Troia's De1i, Inc.

taxable food sales for the period Decernber L, L973 ttrrough Novernber 22, 7976, based

on a one-day obsenzation test of the food sales.

FINDINGS OF FACT

1. O:I March L}t 197'7, as ttre result, of an audit, the Sales Ta< Bureau issued a

Notice of Determination and Denand for Palznent, of Sales and Use Ta:<es h:e against

Toia's Deli' Inc. ("Toie1's"1 for the period Decenber L, L973 through Novenber 22,

1975 in tlre anor"rrt of $7,353.84, plus penalty and interest of $2,663.73, for a total

o f  $10 ,0L7.54.



A Notioe of Detennination and for Palnent of Sa1es and Use Taxes Dre was

and Josephine Toia, as offioers of Soia'salso issued on ttre sane date against J

Deli, Inc.1 in ttre anpunt of $71270.40, penalty and interest. Use tax of

$83.44 was not jncluded in ttre against JacJ< and Josephine Toia.

2. Applicarrt Toia operated a at 1206 Gr"undlr Avenue, Itrolbrod<, Nemr

was sold. Sales consisted primarilyYork until Novenber 22, 1976 wtren said

of oold cuts, salads, horernade neats

cigarettes, coffee and sandrrictles.

cheeses. Applicant also sold beer, soda,

3. On audit, tlre Sa1es Ta< Bureaut$ auditor analyzed Toiars purctrase invoiaes

for the nonths of Jarruarlz and July L975. I Tbe purctrases of i@rr.s that r,rould be

taxable vten sold were categorized as , soda, miscellaneor:s, candlz and cigarettes.

categiory. The rnarlnrp percentages t€reA rnarkup percerrtage was ccnputed for

applied to said purchases resulting in sales of $186,247.89.

Ta<able food sales were deternuined to an obsenation test oonducted

Novernber L8, 1976 between 7:00 A.M. ard ?:00 P.M. Taxable food sales represented

LL.26 percent of the day's total reoei This percentage r^ras qpplied to gnoss

sales to a:rive at taxable food sales of l$97r74L.97. C,::oss sales r,'ere adjusted to

reflect a six-day vleek.

The ccrnbined audited taxable sales $283r989.85. Applicant reported

taxable sales of $186,626.00, wfdch leftladditional taxable sales of $97,363.86 ard

ta:< due thereon of $6,815.40.

The auditor determined the book of the fir<ed assets $ftictt sold tarlth the

business to be $141000.00 and a tax drre of $980.00. Cr€dit was given for

ttte $525.00 bulk sale ta< reeived hryz Sales Tar Bureau and ttre re$aining $455.00

44 use tax &:e cn e>pense grchases. ltewas assessed. The auditor also forrrrd $

only phase of ttre audit at issr:e is the &senratlon test.



4. applicant Foia crontended ttrat day observed bD/ the Sales Ta< Bu'reau r^las

not represerrtatlve of its prepared fmd for ttre follonring reasons

There are trrc other delicatessens the sane neigtiborhood. One delicatessen

has a sjmilar operation to that of , while tlre other specialized in sand-

wictres. O: ttre day the Sales Tac Bureau conducted their obsenntion test, ttre

latter deli was closed, therefore applicant Toia's san&uictr sales.

5. Applicant Toia's taxable food sr the day of the obsenration test r,rere

fifty percent gfreater than on an average

was 7 peroent of gross sales.

6. appHcants acted in good faittr all tines.

OF IAIV

A. Ttrat, in accordance wittr Find:ing

sales determined by the Sales Tar< Bureau

Fact '5", aSplicant Toiats taxable food

the period Decenrber L, L973 through

Novernber 22, L976 were incon:ect. That

gn:oss sales is 7 percent.

percentage of taxable food sales to

B. That ttre penalty and jnterest

cancelled.

et<cess of the mirriJnlnn statutory rate is

C. Ihat the applicati.on of Jack Josephine Toia and Toia,s Deli, Inc. is

granted to ttre octent indicated in lon of Iraht rrA'r and. 'B". The Sales Ta:<

day; therefore, taxable food sales

the rptices of deterrnination and

due issued lvlarctr LO, L977 i and er<cept as

respecEs denied.

TN( @[,S{ISSIOD{

Brrreau is hereby direcEed to nneify

demand for palment of sales and use

so granted, the q>plicatist is in all

DAIED: Albany, Nevr York

Nov 2 6 1979


