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STATE OF NEId YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

Star Supermarket,  Inc.

AFFIDAVIT OF MAITING

for Redeterminat ion of a Def ic iency or a Revision

of a Determinat ion or a Refund of

Sa les  & Use Tax

under Article 28 of the Tax Law

for  the  Per iod  6 /1 /68-8 /31 /74 .

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over L8 years of age, and that on the

l8th day of September, 7979, he served the within not ice of Determinat ion by

mai l  upon Star Supermarket,  Inc.,  the pet i t ioner in the within proceeding, by

enclosing a true copy thereof in a securely sealed postpaid wrapper addressed as

fo l lows:

Star Superrnarket, Inc.
175 Humboldt  St .
Rochester ,  Nf  14610

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a

(post off ice or off icial depository) under the exclusive care and custody of the

United States Postal Service within the State of New York.

That deponent further says that the said addressee is the petit ioner herein

and that the address set forth on said wrapper is the last known address of the

pet i t ioner .

Sworn me thj-sto

dayl,fi;' r r  I 9 .  I



STATB OF NEW YORK
STATE TAX COMMISSION

In the MatLer of the Petition

o f

Star Supermarket,  Inc.

for Redeterminat ion of a Def ic iency or a Revision

of a Determinat ion or a Refund of

Sales & Use Tax

under Art ic le 28 of the Tax Law

f o r  t h e  P e r i o d  6 / 7 / 6 8 - 8 1 3 I / 7 4 .

AFFIDAVIT OF MAITING

State of New York

County of A1bany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

18th day of September, L979, he served the within not ice of Determinat ion by

mai l  upon Just in l .  Vigdor the representat ive of the pet i t ioner in the within

proceeding, by enclosing a true copy thereof in a securely sealed postpaid

wrapper addressed as fol_lows:

Mr. Just in L.  Vigdor
Martin, Dutcher, Mousaw, Vigdor & Reeves
25  E .  Ma in  S t .
Rochester, NY L46L4

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a

(post of f ice or off ic ial  depository) under the exclusive care and custody of the

United States Postal  Service within the State of New York.

That deponent further says that the said addressee is the representat ive of

the pet i t ioner herein and that the address set forth on said vrrapper is the last

known address of the representat ive of the pet i t ioner.

Sworn to before me this



JAMES H. TUttY JR., PRBSIDENT
MILTON KOERNER
THOMAS H. TYNCH

JOHN J. SOILECITO
DIRECTOR

Telephone: (518) 457-1723

SepLember  18 ,  1919

Star Supermarket,  Inc.
175 Humboldt St.
Rochester,  NY 74610

Gentlemen:

Please take not ice of the Determinat ion of the State Tax Commission enclosed
herewith

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant to sect ion(s) 1138 & 1243 of the Tax Law, any proceeding in court  to
review an adverse decision by the State Tax Commission can only be inst i tuted
under Art ic le 78 of the Civi l  Pract ice laws and Rules, and must be commenced
in the Supreme Court of the State of New York, Albany County, within 4 months
from the date of this not ice.

Inquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to the Deputy Commissioner and
Counsel to the New York State Department of Taxat ion and Finance, Albany, New
York 72227. Said inquir ies wi l l  be referred to the proper authori ty for
reply.

twg
Pet. i t ioner '  s Representat ive
Just in l .  Vigdor
Mart in,  Dutcher,  Mousaw, Vigdor & Reeves
2 5  E .  M a i n  S t .
Rochester,  NY 14674
Taxing Bureau' s Representat ive

S incere ly ,



STATE OF NEW YORK

STATE TAX COMMTSSION

In the Matter of the APPlication

o f

STAR SUPERMARKETS, INC- '
WAILACE E- FEARNLEY ANd WILLTAM A. JENNY'

Indiv idual ly  and as Of f icers

for Revision of a Determination of, for
Refund of Sales and Use Taxes under
Articles 28 and 29 of the Tax Law for
the Per iod June 1,  1958 through August  31,
I 974 -

DETERMINATION

Applicants, Star Supermarkets, Inc. '  Wallace E. Fearnley and

Wi l l iam A-  Jenny,  ind iv idual ly  and as of f icers,  17 5 l lumboldt  St reet ,

Rochester ,  New York 14610,  f i led an appl icat ion for  rev is ion of  a

determination or for refund of sales and use taxes under Art icles 28

and 29 of the Tax Law for the period June 1, 1968 through August 3l '

L974  (F i1e  No -  10311 )  -

A formal trearing was held before Julius E. Braun, I{earing Off icer'

a t  the of f ices of  the State Tax Commiss ion,  One Mar ine Mid land Plaza,

Rochester, New York, on October 2Q, 1976- The hearing was continued

and held on October  2L,  19?6,  October  22,  L976,  Decembet  2L,  L976'

March g,  Lg77 and March 10,  Lg77-  ApPl icants appeared by Mart in '

Dutcher, Mousaw, Vigdor & Reeves (Justin L' Vigdor, Esq' and Robert

J .  Pear l ,  Esq- ,  o f  counsel ) .  The Sales Tax Bureau appeared by Peter

Crot ty ,  Esq-  (A lexander  Weiss,  EsQ. ,  o f  counsel )  -
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ISSUES

I .  Whether the determination and demand for payment of sales

and use taxes against applicant Star Supermarkets, Inc. was proper-

I I .  Whether  assessments for  any par t  o f  the per iod in  issue are

barred by the statute of l imitations.

FINDINGS OF FACT

I .  On June L9,  L975 as the resul t  o f  an audi t ,  the Sa1es Tax

Bureau issued a Notice of Determination and Demand for Payment of

Sales and Use Taxes Due against  appl icant  Star  Supermarkets,  Inc.  for

the per iod June 1,  f968 through August  3 I ,  L974,  in  the amount  of

$516 ,729 .23 ,  p l us  pena l t y  and  i n te res t  o f  $2 f0 , I 4L .36 ,  f o r  a  t o ta l

due  o f  $726 ,870 .59 .

2.. Applicant Star Supermarkets, Inc- is a supermarket grocery

chain of forty stores, operating in six counties in the western

New York area.. I t  t imely f i led sales tax returns during the periods

in issue and consented to extend the periods of l imitation for

assessment  of  sa les and use taxes under  Ar t ic les 28 and 29 of  Lhe

Tax Law..

Its system of accounting conrmenced with i ts cash register tapes.

The regis ters  vrere balanced dai ly  wi th  cash on hand-  F inal  f igures

for sales and sales tax col lected were telephoned to tfre data processing

department and were accumulated into the accounts ledger-

3., In an audit of applicant Star Supermarkets, Inc. for the

per iod June I ,  1968 to November 30,  1972 completed on January 29,  L973,

the Sales Tax Bureau's examiner found that no addit ional sales tax was
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due and that a certain amount of use taxes was due for various

purchases. This was to be modif ied due to nonrecurring i tems'

such as the remodeling of various stores and new stores being

opened. ,  Avai lab le records were sa les journal ,  cash receipts

journal ,  cash regis ter  tapes,  Iedger  accounts,  purchases journal ,

check d isbursements journal ,  purchase invoices,  cancel led checks,

copies of sales tax returns and sales tax summary worksheets. The

examination of sales tax records disclosed that Star Supermarkets,

Inc.. reported and paid sales tax col lected and that proper sales

tax was reported upon examination and correlation of cash register

tapes, daily cash receipts tapes and computer ledger runs.

4. Another audit conducted in October of I973 on applicant

Star  Supermarkets,  Inc-  involv ing the test  per iod of  June 17,  L972

to June l -6 ,  L973 and us ing schedules prepared by i ts  ass is tant  comp-

trol ler, could not be used because lnumerable adjustments had to be

made and the arbitrary percentages used were not tested satisfactori ly.

5-  In  October  of  1974,  a re-audi t  was conducted of  appl icant

Star Supermarkets, Inc- for the audit period of June I, 1968 to

August  31,  L974,  us ing the fo l lowing repor ts  and records:

(1) a gross profi t  turnover report which showed cost,
expected mark-up and expected gross sales.

(2) direct shipment report which showed goods delivered
directly to the stores by vendors.

(3)  genera l  ledgers

(4 )  sa les  j ou rna l s

(5)  cash d isbursements journal
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(6 )  check  reg i s te rs

(7)  purchase invoices

(8 )  sa les  tax  re tu rns

A taxable ratio was determined by examining the gross-profi t

turnover book and direct shipment report for the test period

January 1,  J-973 to  September 7,  1974,  which represented 36.72 of

to ta l  sa les-  Using the weeks ending March 9,  L974 and August  10,

L974,  the taxable rat io  for  medic ine and drugs was found to be 82.62

and the test represented 2-5z. of this categoryr s sales for the test

per iod. ,  Using the week ending September 7,  1974,  the taxable rat io

for  specia l ty  foods was found to be 31-6?.  Using the last  weeks of

August  o f  1974 and the f i rs t  week of  September L974,  the taxable rat io

for  newspapers,  magazines and cards was found to be 45.72.

Regarding delicatessen sales, an agreement was made that taxable

sales per  depar tment  approx imated $50.00 per  week per  s tore-  th i r teen

del icatessen depar tments operat ing 13 months and L4 del icatessen

departments operating 7 months of the period resulted in a total of

$53 ,400 . .00  fo r  t axab le  sa les  du r ing  the  tes t  pe r iod -  Fo r  bake ry ,

produce and meat sales, i t  was determined that there were no taxable

sales-  For  f lowers and p lants  (a consignment  account) ,  tax was to

be collected and remitted to the vendor..
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Adjustments were made to the rat io  tests  as fo l lows:

(a)  Gross prof i t  turnover  repor t  was adjusted for  non
-taxable juices picked up as being taxable during
the test  per iod,  and for  g lass cruets  so ld in
package deals  wi th  dress ing mix-

(b)  Di rect  sh ipments were adjusted to  ref lect  the
di f ferences of  fami ly  centers in  appl icant t  s
stores, from 6 to 10 in operation, at the end'
of test period. Adjustment lowered ratio from
82.6e"  to  82"4? and expected taxable sa les were
reduced  by  $10 ,601 .00 .

(c)  Some specia l ty  food non- taxables resul ted in  an
adjustment  of  $ I7,443.  00 in  the d i rect  sh ipment
a rea .

(d) A more complete test for magazines, newspapers
and cards resul ted in  a taxable rat io  of  43.742
down f rom 45.742,  resul t ing in  a reduct ion of
$22 ,09  3 .  00 .

(e)  Coupons for  var ious i tems had to be adjusted.
There  were  $670 ,093 -00  i n  coupons  redeemed
dur ing  the  tes t  pe r iod ,  o f  wh ich  $89 ,453 .00
represented reductions on taxable i tems.

( f )  A l lowance for  breakage and spoi lage was est imated
at  . .252 of  expected sa les less meat ,  produce and
del i  sa les. ,  This  reduced expected gross sa les by
$465 rL27 .00 ,  o f  wh i ch  33 .7  5?  was  t axab le .

(g) Allowance for inventory shortage was mutually
agreed to so that the ratio between taxable and
non- taxable was set  a t  503"

(h) Allowances had to be made for the store inventory,
coolcrnrare inventory and a promotional coupon item.

Gross sales during the test period were thus reduced to

$268 ,166 ,983 . . 00 .  Th i s  was  $1 ,539 ,339 "00  o r  " 06?  more  t han  repo r ted

gross sa les. ,  However ,  gross sa les as repor ted were accepted on the

final computation-
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Adjustments were not made for bad checks taken during the audit

per iod,  amount ing to  $1301000.00 year ly .  A lsor  r ro  adjustment  was made

for inventory destroyed at the Brockport store-

fn the review of invoices for use tax in t 'he capital and expense

areas,  the actual  amount  found to be due f rom invoices was $161947.80

and  $41954 . .86 ,  repec t i ve l y ,  f o r  a  to ta l  o f  $2 I r902 -66 ,  an  amoun t

applicant acknowledges to be correct- A projection into periods not

tested amounted to  $56,769-00 for  the ent i re  audi t  per iod-

6" Applicant Star Supermarkets, Inc- |  s turnover report (which

represented 45? of the total value of i ts purchases and included

3,500 d i f ferent  products)  and the d i rect  sh ipment  repor t  (which

represented 254 of the total volume of purchases and which also

inc luded 3,500 i tems)  were appl icant-buyer  too ls  and were not

intended to be precise documents. These reports were subject to

"measurement  er ror .  "  Therefore,  combin ing these stat is t ica l ly  in

any ratio would not produce an accurate estimate of a true taxabil i ty

ratio., AIso, since no two test periods would be identical, the

stat is t ica l  poss ib i l i ty  ex is ted that  the resul ts  might  be widely

d isparate. .

The direct shipment report was an aid to help determine the price

at whj-ch the individual retai l  stores were bi l led for the product

directly delivered by vendors- Applicant used an average mark-up

figure which was computed approximately every three or four months

and then applied to weekly invoices to arrive at the retai l  price for
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the products .  These pr ices d id not  re f lect  (nor  were they in tended

to ref lect )  the se l l ing pr ice at  any s ing le point  in  t ime.

The turnover report, a record of mark-ups , mark-doliTls and

pr ice changes that  took p lace wi th in  appl icant 's  re ta i l  system did

not  ad just  the to ta l  sa les f igure for  the ef fects  of  pr ice changes

upon ex is t ing inventor ies,  nor  d id  i t  re f lect  the ef fect  o f  insuf -

f icient inventory levels at the vrarehouse, so as to ful ly cover

orders f rom the reta i l  s tores,  a l though these stores were b i1 led as

though the ent i re  order  was sh ipped.  Nei ther  s imple mistakes nor  sub-

sti tut ions of these orders showed up on the turnover report '

No adjustment  was made to ref lect  e f fects  of  pr ice changes

upon exist ing levels of inventory at the various outlets in either

the direct shipment report or the turnover report.

SI]MMARY OF SALES RATIO TEST

TOTAL
NON.TAXABLE SALES

Gross  P ro f i t  &
Turnover Report

Direct Shipment
Reoor t

Bakbry Delivery
Surmnary

Produce Sales
Financia l  Sta-
t i s t i c s

Meat  Sales
Financia l  Sta-
t i s  t i c s

De l i  Sa les
Financia l  Sta-
t i s  t i cs

Parrdine Flowers
Transfers &
Receipts

TOTAL
SALES

2,243 ,351 .00

289  ,7  62 .00

TOTAL
TAXABLE SALES

53,400  .00

289  ,7  62 .00

f i  76 ,396 ,955 .oo

38  ,907  ,700  .00

6  ,57  0 ,  599  .  00

L9  ,942 ,460 .00

64 ,990 ,935  .00

2  ,L89 ,  951 .  00

$1 l7  ,089  ,  342 .00  $40  ,692 ,387  .00

60  ,099 ,877 .00  2 r ,L92 ,L7  7  .00

6  ,570 ,599  .00

L9  ,942 ,460 .00

64 ,990 ,935  .00

$27  L  ,226  ,326  .  OO f f i@
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ADJUSTMENTS

Gross Prof i t  &
Turnover Report

Direct Shipments
Report

Coupon Sales $
Breakage

AIIowance
fnventory

Shortage
fnventory

Change
Coupon

Inventory

TOTAL
SALES

rc l ; ,478.  oo)

( 465 ,L27  -00 )

(496 ,522 .0O)

( r , 392 ,343 .00 )

(34 ,873 .00 )

TOTAL
TAXABLE SALES

TOTAL
NON-TAXABLE SALES

(11 ,523 .00)

(50 ,  l37 .  oo )
(89 ,  45  3 -  oo  )

(156 ,980 .00)

(248 ,261 .  00  )

(696 ,171 .00)

L l - , 523 .00

50 ,137 .00
(  581 ,  025 .  00  )

( 308 ,  L47 .00 )

(248 ,261 .  00  )

( 696 ,172 .00 )

w
77 .2752

;267 ,298 , I 22 .00
670 ,478 .00

22 "7252

4.49982

$  10 ,155 ,  990 .  oo
4  -49982
455 ,9  99 .00

ffi

I0  0a 22  -7  252

Gross Sales Per  Return -  Test  Per iod
Reduction of Sales for Coupon Redemptions
Sales (On Same Basis  as Test)  (L26 L25)
Taxable Ratio Per Test (Per L2I)
Taxable Sales Per  Audi t  (L29 x L28 )
Taxable Sales Repor ted (Per  St100)
Addi t ional  Taxable Sales (L30 -  L31)

Marg in  o f  E r ro r  2 ,609 ,084 .  +  57 r982 ,Q48 .

Audi t  Per iod Tax Repor ted (Per  St100)
Margin of Error
Addit ional Tax Due on Sales

$ 60 ,59r , r32 .00
57 ,982 r048 .00

2,609 ,o84 .o0
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7.  Appl icant  Star  Supermarkets,  Inc. ,  by i ts  v ice-pres ident

Wil l iam A. Jenny, signed the fol lowing eleven consenG extending

l imi ta t ion for  assessment  of  sa les and use taxes under  Ar t ic les 28

and 29 of the Tax Law:

Consent Dated

September 2,  L97L
November 22,  L97L
February 17,  L972
DIay 5, J-97 2
August  11,  L972
November 29,  L972
December 7, L972
March  20 ,  1973
December 19,  I973
November 8, L974
June J-6,  L975

For  Taxab le  Per iod
Assessment to be

Determined on or  Before

L2/  20 /7L
3 /20 /72
6 /20 /  72
e  /20 /  72

L2/  20 /7  2
6 /20 /73
6 /20 /73
3/ 2017 4

12/20 /  7  4
6 /  20 /7  5
7 /  7 /7s

6 /L /68
6 /L /  68
6 /L /68
6 / r / 68
6  / L /  68
e/L/  6e
6/ r /  68
6 /L /68
6/L/  68
6 /L /  68
6 /7 /  68

through
through
through
through
through
through
through
through
through
through
through

8 /  3L /  58
7L /  30  /  68

2 /28 /6e
s/  3L/  6e
8/  3L/6e

LL/  30 /  6e
8/3r /  6e

Lr /30/7o
s/3L/7r
2 /28/72
5/3r /72

The Notice of Determination and Demand for Palnnent of Sales and

Use Taxes Due against  Star  Supermarkets,  Inc. ,  Wal lace E.  Fearn ley

and Wi l l iam A.  Jenny,  ind iv idual ly  and as of f icers,  in  the amount  of

$726 ,870 .59  was  da ted  and  i s sued  on  June  19 ,  L975 -

CONCLUSIONS OF LAW

A- That  sect ion 1147 (c)  o f  the Tax Law prov ides:

' 'Where, before the expiration of the period
prescr ibed here in for  the assessment  of  an

*litli;"31"1"x;.f; ;3:135"i.n3i.3:ffi;"ffi3'"
amount of such addit ional tax due may be
determined at any t ime within such extended
period- The period so extenCed may be
further extended by subsequent consents in

5i:it3#::r*:::1,,'n" 
expiration of the

That except for the period ending August 31, L97L, applicant Star
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Supermarkets, Inc.. did consent in writ ing that such periods be

extended and that the Sales Tax Bureauts assessment issued June 19,

L975 (except  for  sa id per iod)  was,  therefore,  t imely .

B.  That  sect ion 1135 of  the Tax Law prov ides:

'rEvery person required to col lect tax shall
keep records of every sale or amusement
charge or occupancy and of al l  arnounts paid,
eharged or due thereon and the tax payable
Ehereon, in such form as the tax commission
may  by  regu la t i on  requ i re . . .Such  reco rds
shal l  be avai lab le for  inspect ion and
examination at any t ime upon demand.. -and
shall  be preserved for a period of three

!ili*.;r: ;f i" :i;i" :ii" :t l;;*iui l;I"n"
per iod  o r  may  requ i re  tha t  t hey  be  kep t  l onge r . . . . "

Applicant Star Supermarkets, Inc- properly kept al l  records as

required and had them always available for inspection and examination.

C. .  That  sect ion I13B (a)  o f  the Tax Law prov ides that :

n  I f  a  re turn requi red by th is  ar t ic le  is  not
Ei led,  or  i f  a  re turn when f i led is  incorrect
or insuff icient, the amount of tax due shall
be determined by the tax commission from such
informat ion as may be avai lab le-  I f  necessary,
the tax may be est imated on the basis  of
external indices, such as stock on hand, pur-
chases ,  ren ta l  pa id . .  - o r  o the r  f ac to rs - "

Applicant Star Supermarkets, Inc. t imely f i led i ts sales tax returns

for the periods June 1, t96B to August 3I, L974 and remitted the tax

due thereon., I t  was not necessary to estimate the tax for any of the

periods in issue because Star Supermarkets, Inc. had adequate records

for inspection and examj-nation at al l  t imes. Furthermore, the audit

approach used to estimate the sales tax due was statist ical ly invalid
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because non-accounting records were used and there were unscientif ic

pro ject ions of  test  resul ts  in to untested per iods of  t ime.

D. That applicant Star Supermarkets, fnc. admitted that use tax

in  the  amoun t  o f  $21 ,902 .66  was  due  and  ow ing .

E- That the Notice of Determination and Demand for Sales and

Use Taxes Due is modif ied to the extent that the amount of sales

and use taxes due for  the per iod June 1,  1968 to August  31 '  L974

sha l l  be  rev i sed  to  $2L ,902 .66 ,  p lus  pena l t i es  and  i n te res t ,  and

that, except as so granted, the application of Star Supermarketst

Inc. , ,  Wal lace E.  Fearn ley and Wi l l iam A.  Jenny,  ind iv idual ly  and

as of f icers,  is  in  a l l  o ther  respects  denied-

DATED: Albany, New York

'stP 18 1979
STATE TAX COMMISSION

N\.ua l r
W

COMMISSIONER

lA-r "4

COMMISSIONER


