
STATE OF NEW YORK
STATE TAX COMMISSION

In  the  Ma t te r  o f  t he  Pe t i t i on

o f

sRV,  INC.

For  a  Rede te rm ina t i on  o f  a  De f i c i ency  o r
a  Rev i s i on  o f  a  De te rm ina t i on  o r  a  Re fund
of  Sa les  and use
T a x e s  u n d e r  A r t i c l e ( s ) 2 8  a n d  2 9  o f  r h e
Tax Law for the leec(xXpx>feriod (o)
June l ,  L972 th rough May 31- ,  L975.

AFFIDAVIT OF I"IAILING

Sta te  o f  New York
County of Albany

John Huhn ,  being duly sworn, deposes and says that

ghe is an employee of the Department of Taxat ion and Finance, over 18 years of

age,  and tha t  on  the  t4 thday  o f  February  ,  L979,  xhe served rhe  w i th in

Notice of Determination by 6cnxfcb6{x*) mail upon SRV' Inc.

by  enc los ing  a

a s  f o l l o w s :

(*eQf**Rofre*XXecef) the petitioner in the within proceeding,

true copy thereof in a securely sealed postpald wrapper addressed

SRV,  Inc .
6501 Bay Parkway
Brookl -yn,  NY LI204

and  by  depos i t i ng  same  enc losed  i n  a  pos tpa id  p rope r l y  add ressed  wrappe r  i n  a

(pos t  o f f i ce  o r  o f f i c i a l  depos i t o r y )  unde r  t he  exc lus i ve  ca re  and  cus tody  o f

t he  un i t ed  s ta tes  Pos ta l  se rv i ce  w i t h in  t he  s ta te  o f  New yo rk .

That deponent further says that. the said addressee is the Gxpoeexxgo{:cx

9fx*h*)  pet i t ioner  here in and that  the address set  for th on said wrapper is  the

last known address of the (X*p4eegpgf<Ae{t1g>€&*hd peririoner.

Sworn

I4rh

be fo re  me  th i s

of Februa

o

a y

f

d

rA -3  (2 /76 )

,  LgTg



J A M E S  H .  T U L L Y  J R . ,  P R E S I D E N T

M I L T O N  K O E R N E R

T H O M A S  H .  L Y N C H

STATE OF NEW YORK

STATE TAX COMMISSION
TAX APPEALS BUREAU

ALBANY, NEW YORK I2227

Fcbruary 14r 1979

Sl{V, trnc.
6$81 Ray FarkraY
Brooklyn, HY 11204

Gentlsnen t

Please take notice of the detOr"nlnatiOn
of the State Tax Commission enclosed herewith.

You have now exhausted your r ight of  review at the administrat ive
level.  Pursuant to sect ion(s) 1l-33 & 1l{3 of the Tax Law, any

proceeding in court to review an adverse decision by the State Tax

commission can only be inst i tuted under Art ic le 78 of the civ i l

Pract ice Laws and Rules, and must be commenced in the Supreme
Court of  the State of New York, Albany County, within I  nonths
from the date of this notice.

Inquir ies concerning the computat ion of tax due or refund al lowed in
aclordance with this decision may be addressed to the Deputy
Commissioner and Counsel to the New York State Department of

Taxat ion and Finance, Albany, New York L2227 '  Said inquir ies wi l l  be
referred to the proper authority for reply.

Sincerely,
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troneph ehyryb'atY
Boerlng sxnnlner

cc :

Taxing Bureau's Representative
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STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter the applicationo f

o f

t
for  Revis ion of
Refund of  Sales
Art ic les 28 and
the Period June
r975 .

sRV,  rNC.

a Determination or for
and Use Taxes under
29 of the Tax Law for
1,  L972 through May 31,

DETERMINATION

Appl icant ,  SRV, Inc. ,  6501 Bay Parkwdy,  Brooklyn,  New York

LL204,  f i led an appl icat ion for  rev is ion of  a  determinat ion or

for  re fund of  sa les and use taxes under  Ar t ic les 28 and 29 of

the Tax Law for  the per iod June I ,  L972 through May 31,  1975

(F i l e  No .  14531 ) .

A small claims hearing was held before Joseph Chyrywaty,

Hear ing Of f icer ,  d t  the of f ices of  the State Tax Commiss ion,  I \^ Io

Wor ld  T rade  Cen te r ,  New York ,  New York r  o r r  March  8 ,  L978  a t  10 :45  A .M.

Appl icant  appeared by i ts  v ice-pres ident ,  Russel l  Awad.  The Sales

Tax Bureau appeared by Peter  Crot ty ,  Ese.  (Frank Levi t t ,  Esg. ,  o f

counse l )  .

ISSUE

Whether the Sales

sa les  tax ,  based on  an

Tax Bureau's  determinat ion of

aud i t  o f  app l i can t r s  reco rds ,

addit ional

was correct .
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FINDINGS OF FACT

1 .  App l i can t ,  SRV,  Inc . ,  f i l ed  New York  s ta te  and  l oca1

sales and use tax returns for the period June l,  L972 through

May  31 ,  L975 .

2.  Dur ing the per iod at  issue,  appl icant  operated a gaso-

I ine service station and auto repair shop.

3 .  On  March  1 ,  1976  as  the  resu l t  o f  an  aud i t ,  t he  Sa les

Tax Bureau issued a Notice of Determj-nation and Demand for Pay-

ment of Sales and Use Taxes Due against applicant for taxes due

o f  $15 ,016 .87 ,  p lus  pena l t y  and  i n te res t ,  f o r  t he  pe r iod  June  I ,

1972  th rough  May  31 ,  L975 .

4. Applicant t imely applied for a hearing to review the

determinat ion of  the def ic ienc ies in  sa les tax.

5.  On audi t ,  the Sa1es Tax Bureau's  audi tor  observed that

the sa les tax per  ga l lon of  gasol ine s tated on a p lacard af f ixed.

to  appl icant 's  gasol ine pumps was overstated by s ix  mi l ls -per-

gal lon.  The audi tor  concluded that  appl icant  overcol lected sa les

tax by s ix  mi l ls -per-gal lon on i ts  gasol ine sa les for  the ent i re

audit period; therefore, he determined addit ional sales tax due

o f  $7 ,751 .50 .

6.  In  addi t ion,  the audi tor  est imated a markup of  2002 on

sa les  o f  t i r es ,  ba t te r i es ,  accesso r ies  and  repa i r  pa r t s ,  based  on

past  exper ience.  The 200e" markup represented labor  charges and
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prof i t  added to the cost  o f  sa id i tems.  Using the year  L974 as a

test period, the auditor determined that applicant under-reported

sa les  tax  due  on  sa id  i t ems  by  $7 ,265 .37  fo r  t h i s  pe r iod .  The

audi tor  test i f ied that  appl icant 's  records were incomplete and

thaL an actual markup test was not attempted.

7. Applicant contended that the determination regarding the

overcol lect ion of  sa les tax was based on one dayts  observat ion,

and that there was no evidence to show that i t  occurred at any

other t ime within the audit period. The day on which the obser-

vat ion was made was outs ide the audi t  per iod.

8.  Appl icant  a lso contended that  between L972 and 1973,  the

station hours were shortened due to the gasoline shortage and that '

s ince h is  l ive l ihood came main ly  f rom the sa le of  gasol ine,  he

didn ' t  have t ime to work in  the repai r  bays.  Therefore,  he contended'

the 2002 markup of  sa les of  t i res,  bat ter ies,  accessor ies and repai r

pa r t s  i s  un jus t i f i ed .

9. Applicant did not present any documentary or other substan-

t ial evidence to disprove the 2002 markup used by the Sales Tax

Bureau .

CONCLUSIONS OF LAW

A. That  when appl icantrs  records are incomplete,  the Sales

Tax Bureau may use ind ices external  to  appl icant 's  records;  however ,

the method used by the Bureau must be reasonably calculated to

ref lect  the taxes due.  (Mat ter  o f  Grant  v .  Joseph (L957)  2 NY 2d

L96 ,206 i  recen t l y  c i t ed  i n  Ma t te r  o f  No rman  H .  Meyer  e t  a I .  v .  S ta te
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Tax  Commiss ion ,  e t  a I .  ( 3 rd  Dep t . ,  ( 1978 )  61  App .  D i v .  2d ,223 ) .  Tha t

the Sales Tax Bureaurs determinat ion of  a  200? markup of  t i res,  bat -

ter ies,  accessor ies and repai r  par ts  is  correct  in  accordance wi th

the prov is ions of  sect ion 1138 (a)  o f  the Tax .Law,  and was a reason-

able basis for determining the tax in the absence of complete and

accurate records.

B.  That  in  determin ing that  appl icant  had over-co l lected sa les

tax on gasol ine,  based.  on i ts  observat ion of  one par t icu lar  day

which was not within the audit period, the Sales Tax Bureau did not

reasonably  ca lcu late the addi t ional  tax due on gasol ine sa les;  there-

fore,  the pro jected tax due on such sa les is  cancel led.

C.  That  the appl icat ion of  SRV, Inc.  is  granted to  the extent

ind icated in  Conclus ion of  Law "B" ,  above;  that  the Sales Tax Bureau

is hereby directed to accordingly modify the Notice of Determination

and Demand for Payment of Sales and Use Taxes Due issued March L,

L976 and that ,  except  as so granted,  the appl icat ion is  in  a l l  o ther

respects  denied.

DATED: Albany, New York

February 14, 1979

STATE TAX COMMISSION

<

COMMISSTONER


