
STA,TE OF NEW YORK
STATE TAX COMMISSION

In  the }4at ter  of  the Pet i t ion

o f

S IEGFRIED CONSTRUCTTON CO. ,  INC.

Fo r  a  Rede te rm ina t i on  o f  a  De f i c i ency  o r
a  Rev i s i on  o f  a  De te rm ina t i on  o r  a  Re fund
of  Sa les  & Use
Taxes under  Ar t i c le (s )  28  & 29  o f  the
Tax l-aw f or Lhe V6)6XXiO or Period (s)
March L,  1970 -  Februarv 28, L973

AFFIDAVIT OF MAILING

Sta te  o f  New York
CounEy of  Albany

Anthony Kadel-a
, being duly sworn, deposes and says that

Xhe is  an employee of  the Department  of  Taxat ion and Finance,  over  18 years of

age ,  and  tha t  on  the  23 rd  day  o f  May  ,  L979 ,  *he  se rved  the  w i th in

Notice of Determination ly (geXXi<6ggll| mail upon glsgfried Construction

Co . ,  I nc . GXrcegXXXaCfiXXrcfil Ehe petitioner in the within proceeding,

by enclosing a true copy thereof in a securely sealed postpaid wrapper addressed

a s  f o l l o w s : Siegfr ied Construct ion Co. ,  rnc.
3980 Sheridan Drive
Buffalo, New York

and by deposi t ing same enclosed in  a postpaid proper ly  addressed wrapper  ln  a

(posr  of f ice or  o f f ic ia t  deposi tory)  under  the exc lus ive care and custody of

the  Un i ted  Sta tes  PosEa l  Serv ice  w i th in  the  Sta te  o f  New York .

That deponent further says that the said addressee is the ft€AfENggICXXirc(

)OO([bCt!  pet i t ioner herein and that the address set forth on said wraPPer is the

last known address of the XXeOg:eXFXEetr*Xg;gfXttd petitioner.

Sworn

23rd.

t o

d a y

before me th is

of  May ,  L9 79
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sralTE oF NEW YORK
STATE TAX COMI'{ISSION

I n  t he  Ma t te r  o f  t he  Pe t i t i on

o f

STEGFRIED CONSTRUCTTON CO.,  INC.

Fo r  a  Rede te rm ina t i on  o f  a  De f i c i ency  o r
a  Rev i s i on  o f  a  De te rm ina t i on  o r  a  Re fund
of  Sa les  & Use
Taxes under  Ar t i c le (s )  2g  & 29  o f  the
Tax Law for the XXatrOEX or Period (s)
March  I ,  1970 February  28 ,  L973

AFFIDAVIT OF },IAILING

Sta te  o f  New York
County of  Albany

Anthony Kadela ,  being duly sworn, deposes and says that

XShe is  an employee of  the Department  of  Taxat ion and Finance,  over  18 years of

age, and that on the 23rd day of May , L979 , )She served the within

Notice of Determination by XXeOSff&dlxmail upon Paul R. Comeau and

David E. Manch (representat ive of)  the pet i t ioner in the within proceeding,

by enclosing a true copy thereof in a securely sealed postpaid wrapper addressed

a s  f o l l o w s :
Hodgson, Russ, And.rews, Woods & Goodyear
ATTN: Paul R. Comeau & David E. Manch
1800OneM&TP laza
Buffalo, New York L4203

and by  depos i t ing  same enc losed in  a  pos tpa id  p roper ly  addressed wrapper  in  a

(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the  exc lus ive  care  and cus tody  o f

the  Un i ted  Sta tes  Pos ta l  Serv ice  w i th in  the  Sta te  o f  New York .

That deponent further says that the said addressee is the (representat ive

o f  the)  pe t i t ioner  here in  and tha t  the  address  se t  fo r th  on  sa id  wrapper  i s  the

las t  known address  o f  the  ( representa t ive  o f  the)  pe t i t ioner .

Sworn

23rd

t o

d a y

be fo re  me  th i s

of May

rA -3  (2 /76 )



STATE OF NEW YORK

STATE TAX COMMISSION
TAX APPEALS BUREAU

ALBANY, NEW YORK 12227

J A M E S  H .  T U L L Y  J R . ,  P R E s I D E N T

M I L T O N  K O E R N E R

T H O M A S  H ,  L Y N C H !{ay 23, L979

SLegfrl.ed ConstruetLon Co.7 fnc.
3980 SherLdan Drlve
Suffalo, Ncw York

Gentlenen:

Please take notice of the DetermLnation
of the State Tax Commission enclosed herewith.

You have now exhausted your r ight of  review at the administrat ive
leve1. Pursuant to sect ion(s) 1138 t  12.[3 of the Tax Law, any
proceeding in court to review an adverse decision by the State Tax
Commission can only be inst i tuted under Art ic le 78 of the Civi l
Pract ice Laws and Rules, and must be commenced in the Supreme
Court of the State of New York, Albany County, within 4 nontlrs
from the date of this notice.

Inquir ies concerning the computat ion of tax due or refund al lowed in
accordance with this decision may be addressed to the Deputy
Commissioner and Counsel to the New York State Department of
Taxat ion and Finance, Albany, New York t2227. Said inquir ies wi l l  be
referred to the proper authority for reply.

gwyl-
/Tax EearLng Officer

cc: Pet i t ioner 's Representat ive

Taxing Bureau's Representat ive

" rA-r . r2 (6/77)



STATE OF NEW YORK

STATE TAX COMMISSION

In the l4atter of the Application

of

SIEGFRIED CONSfRUCTTON CO., t\C.

for Revislon of a Determination or for
Refund of Sal-es and Use Taxes under
Articles 28 and 29 of the Tax Iaw for
the Period l4arch I, I9T0 through
tr'ebruary 28, 1973.

DETERIWINATION

Appllcant, Siegf?ied Constructlon Co., Inc., 3980 Sheridan Dr"ive, Buffalo,

New York, filed an application for revision of a determlnation or for refund of

sales and use taxes tmder Articles 28 and 29 of the Tax Iaw for the period l{arch

1, 1970 through February 28, 1973 (File No. 01563).

A fonnal hearing was held before L. Robert Lelsner, Hearing Officer, at the

offices of the State Tb.x Comnission, 65 Cotsrl. Street, Buffalo, New York, on April 28,

1976 at 9:15 A.M. Applicant appeared by Paul R. Comeau, Esq. and David E. Ivlanch,

Esq. The Sales Tb.x BL;reau appeared by Peter Crotty, Esq. (Richrard KaufYrnn, Esq., of

counsel).

ISSUES

I. Whether certain contracts entered into by applicant constituted pre-

existing lunp sum or unit prlce construction contracts, within the rneaning of

section ff19(a) (3) of the Tax law, thereby entitling applicant to a credi-t or

refund for increased sales taxes paid by it in the perforrnance of said contracts.

II. Whether the penalties inposed pursuant to section 1145 of the Tax Iaw

and interest in exeess of the minjmum statutory rate shoul-d be waived.
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F]NDTNGS OF FACT

1. Applicant, Siegf?ied Construction Co., Inc., a general contractor, claimed

sales tax credits of $54,)+23.93 on sales tax returns filed for the period IVIarch 1,

1970 thrrougfr February 28, 1973. Credits totaling $31,378.02 were used to offset

sal-es and use taxes owing for the aforernenti-oned peri-od. Subsequently, on May lO,

1973, applicant filed an Applicati-on for Credit or Refurnd of State and Ioeal Sales

or Use Tax (Form ST-139) for $54,42t.39. Said application indicated credits

previ-ous1y claimed of $311304.93 and a clalm for reflnd of $23rU6.46. (ft should

be noted that the amounts differ because of errors in the periods ending August 31,

I97L and November 30, I97I of $2.54 and $70.55, respectively.)

The credits and refund cl-aimed were based on lncreased state and local- sales

taxes paid on materlals, tools, supplies and equipment rentals used solely in the

perforrnance of pre-existing construction contracts.

2. On December 10, 1974 as the resul-t of an audit, the Sales Tb.x Bureau

issued a Noti-ce of Determj-nati-on and Dernand for Payrnent of Sales and Use Taxes

Due against applicant in the amor.rnt of $8,82I.72, plus perralty and interest of

$3,476.!4, for a total- of $12,298.66, for the peri-od lriarch 1, l-970 thrroug[

Febnnry 28, f973.

3. On audit, the Sales Tb.x Br.:reau examined all construction contracts that

were pertinent to the credlt and ref\.rnd claim. The $31,867.63 in credit and/or

refimd claimed was disallowed. Since applicant had previously taken credits

totaling $31,378.02, the Sales Tb.x Bureau deducted the approved credits or

refund of $22,556.30 from this amount, leaving additional tax due of $B,BZL.TZ.

The Sales Tax Bureau disallowed the credits or refured, asserti-ng that

certain contracts were rrtime and materialrf or rrcost-Dlusrr eontracts and could
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not be deemed a quallfied pre-exlsting h.np sun eontract.

4. The followlrg twelve contracts are at lssue:

DAlE OWNM

1.5nr/57
2. rr/r2/70
3. 7/3t/69
4. 5/L2/To
5. 5/aV70
6. 5/rz/To
7. 3/14/70

B. 3/19/69
9.3 /27769

ro. 6/8/To

11. r2/r5/70
l.2. T/L/70

COX}IRACT #

4949
T060
6976
7037
7050
Zo4o
7059

6glu
6927
70l:6

7100
7041

Buffalo General Hospltal
State University Constructlon F\:nd
J.C. Penny Co., tr:c.
Buffalo Evenlng News
Buffalo Evenlng News
Buffalo Evenlng News
Buffalo Waterf?ont Hores Slte Tho-

NYS Urban Development Corp.
trrstltute of the Slsters of St. Joseph
S.M. Ftleki-rger Co., Tnc.
Buffalo Waterf?ont Homes, I:c.-

IIYS Urban Development Corp.
Buffalo Savlngs Bank
Blnghartton Gateway Corp.

Counsel for the Sales Tax Br.rreau stipulated that the above contracts

were:

(a) for the constructlon of lnprovements to real property;

(b) lffevocably entered into prior to the enaetment date of a l-aw increaslrrg

the state or local sales tax rate;

(e) the credi-t or refund clalnred was for taxes pald on tanglble personal proper-

ty used solely in the perfornanee of sald contraets.

5- On laay 3]-, 1967' appllcant entered jnto a eonstruction eontract wlth Buffalo

General Hospital (#4/+9). The contract sum contalned separate 1t:np stnn anounts

for labor and for nnterlals. Said contract di-d. not contaln provislons for the

passage of title to the materlals to the exenpt organ:izatlon prlor to installatlon.

6. Or November'12, 1970, applicant entered lnto a construction contract wlth

State Ltrrlversity Construetlon l\rrd (#7060). Seetlon 4.OI_ of the eontract provlded

for the sale of all materials and supplies for a speclflc lurp sr:m amourt and for
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the passage of tltle to the F\.md prior to installation. It also provlded that the

sale was separate from the specified lunp surn amou::t charged for labor.

7. Applicantts contracts (#7037 and #7040) wlth the Buffalo Evenlng News,

dated lr|r.;y i.2, 1970, provi-ded for the applicant to be reimbursed the actual cost

of work, plus a I0% fee.

B. On September 14, J97:-, applicant entered into a construetlon contract

with Buffalo Waterf?ont Home Site Tho, Inc. (#7059), a project of the New York

State Urban Developnent Corp. Article 3 entitled ilThe Contraet hicetf lncluded

the following provisions :

The Ovarer shall, for the perforrnance and corpletion of the Work...pay the
Contractor the lesser of (a) the Contraet Rr.iee as defjned jn thls Arluiele
3 or (n) the Total Cost of the llork (inctuOing the Contraetorrs Fee)...
Ttre t0ontraet Pricer shall be the total of...ln paynent for the materials
to be furnished under the contract, and...ln paynrent for the work and labor
to be performed and conpleted under the contraet and for the Contractorrs
Fee, both amou:rts together totaIing....

Applieant recej.ved the total cost of the work, plus the contractor?s

fee.

9. The renralning contracts at j-ssue (#6976, #7050, #6934, #6927, #7100 and

#7041) were jn the contractual form of trOost of the Work plus a fee wlth a

ftraranteed l4aximum Cost. tt Said contracts were drav,rn on ffstandard Form of Agreerent

Between Ounner and Contraetorrf, prrblished by Ttre American Institute of Architeets.

Article 6 of the contract contained the folIor^ring provisions:

(6.1) fhe owner agrees to reimburse the contractor for the eost of the work
as defined ln Artiele !. Such relmbursernent shall be ln addltlon to the
Contractorts Fee stipulated 1n Artiele 7.

(6.21 The maxinnrm cost to the ovneer, including the cost of the work and the
contractorrs fee, 1s grraranteed not to exceed the surn of...such guaranteed
nraxjrm:m cost sha1I be lncreased or decreased for changes in the work as pro-
vided in Article B.
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Article 9 deflned ftCost of the Worktt to mean costs necessarily lncurred ln

the proper perfornnnce of the work and paid for by the eontractor.

10. O: Ju:re B, 1970, applleant entered lnto a constnrctlon contract wlth

Buffalo Waterfront Houses, Ine. (#70f6). Artlele 3, The Contract hlce, provldes

that rrftre owner shalI pay the contractor for the materlals embraced by thls contract

the sun of...and (separately and apart f?om such sun) for the work and labor

embraced by thls contract, the sr,un of...tr The contract also eontained a clause

for the transfer of title to the rnaterials to the exerpt organlzation prlor to

the lnstallation of such rnaterlals.

11. Appllcant acted in good faith at all times.

CONCLUSIONS OF I,AW

A. That seetion 1119(a) of the Tax Iaw deflnes the term ttpre<xistlng 1r.urp

sum or unit price construetlon eontractft for the puryose of clause (3) thereof,

as a contract for the construction of inprrcvements to real property, urder whlch

the arxrunt payable to the contractor or subcontractor is fixed, wlthout regard

to the costs lncurred by hlm in the perforrnnee thereof.

B. that appllcantts contraets deserlbed in Flndlngs of Faet trlrf, rf6rt

and rrlOil are ttpre-exlsting }-rrp sr.un or unlt price constructlonrt contracts, wlthin

the meaning and intent of secti-on 1119(a) (3) of the Tax law; that the determinlng

factor 1s that the amount payable to applicant was flxed wlthout regard to the

costs which it lncurred. (Matter of Tbl-Delta Constmetlon Corporatlon, State

Tax Comnisslon, August 19,7976). Aeeordingly, applicant ls entitled to a credlt

or refund for the lncreased sales taxes pald 1n the perfonnanee of sald contraets

ln the amormt of $1,770.30.

C. That appllcantts eontracts described in Findings of Facts fr7tr, rt8rt and il9tf

are not rrpre-exlsting lwrp sum or unlt price construetlonft contracts, wlthln the
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meanjrlg and intent of sectlon 1119(a) (3) of the Tax Iaw, in that applleant was

rejmbursed by the owner for the actr.ral costs incurred, whlch would jnclude the

amount of sales tax paid; therefore, the amount payable was not flxed with regard

to the costs whieh it jncurted, lrrespective of a guaranteed maxlm.un eost.

D. That the penalties inposed pr:rsuant to section 1145 of the Tax Iaw and

the interest jn excess of the ndnirnun statutory rate are cancelled.

E. That the applicatlon of Siegf?ied Constructlon Co., Ine. ls granted

to the exbent indlcated in Conclusions of Iaw frBrr and ilDrr, abovel that the

Sales Tb.x Bureau is hereby directed to accordlngly modif! the Notice of Detemina-

tion and Demand for Pa5rment of Sales and Use Tb.xes Dre issued December 10, 1974

and that, except as so granted, the application is in alI other respects denied.

DATD: Albany, New York

May 23,  1-979

COYSfiSSIONffi


