
STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

Howard & Charles Schneider

d/b/a Schneider & Schneider

for Redetenninat ion of a Def ic iency or a Revision

of a Determination or a Refund of

Sa les  & Use Tax

under Art ic le 28 & 29 of the Tax Law

f o r  t h e  P e r i o d  6 l I / 7 2  -  5 / 3 1 / 7 5 .

AFFIDAVIT OF MAITING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

21st day of September, 7979, he served the within not ice of Determinat ion by

mai l  upon Howard & Charles Schneider,  d/b/a Schneider & Schneider,  the

pet i t ioner in the within proceeding, by enclosing a true copy thereof in a

secure ly  sea led  pos tpa id  wrapper  addressed as  fo l lows:

Howard & Charles Schneider
d1b/a Schneider & Schneider
1501 White Plains Rd.
Bronx, NY 10462

and by deposit ing same enclosed in a postpaid

(post of f ice or off ic ial  depository) under the

United States Postal  Service within the State

That deponent further says that the said

and that.  the address set forth on said wrapper

pet i t ioner .

-

properly addressed wrapper in a

exclusive care and custodv of the

of New York.

addressee is the pet i t ioner herein

is the last known address of the

t

e
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STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

Howard & Charles Schneider

dlb/a Schneider & Schneider

for Redeterminat ion of a Def ic iency or a Revision

of a Determinat ion or a Refund of

Sales & Use Tax

under Art ic le 28 & 29 of the Tax Law

f o r  t h e  P e r i o d  6 / t l l Z  -  5 / 3 L / 7 5 .

AFFIDAVIT OF MAILING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the DeparLment of Taxat ion and Finance, over 18 years of age, and that.  on the

21st day of September, 1,979, he served the within not ice of Determinat ion by

mai l  upon Paul Mi l ler the representat ive of the pet i t ioner in the within

proceeding, by enclosing a true copy thereof in a securely sealed postpaid

lrrapper addressed as fol lows:

Mr.  Pau l  MiL le r
26  Cour t  S t .
Brooklyn, NY

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a

(post of f ice or off ic ial  depository) under the exclusive care and custody of the

United States Postal  Service within the State of New York.

That deponent furLher says that the said addressee is the representat ive of

the pet i t ioner herein and that the address set forth on said vrrapper is the last

known address of the representat ive of the pet i t ioner.

Swot\ t.o

21s t  {ay

befo 1 S



JAMES H. TUTTY JR., PRESIDENT
MILTON KOERI\IER
THO}'IAS H. TYNCH

JOIfllI J. SOIIECITO
DIRECTOR

Telephone: (518) 457-1723

September 21, 7979

Howard & Charles Schneider
d/b/a Schneider & Schneider
1501 White Plains Rd.
Bronx, NY L0462

Gentlemen:

Please take not ice of the Determinat ion of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the adrninistrative level.
Pursuant to sect ion(s) 1138 & 1243 of the Tax Lawr any proceeding in court  to
revj-ew an adverse decision by the State Tax Commission can only be inst i tuted
under Art ic le 78 of the Civi l  Pract ice f ,aws and Rules, and must be commenced
in the Supreme Court of the State of New York, Albany County, within 4 months
from the date of this not ice.

Inquir ies concerning the computat ion of tax due or refund al lowed in
accordance with this decision may be addressed to the Deputy Commissioner and
Counsel to the New York State Department of Taxation and Finance, Albany, New
York 12227. Said inquir ies wi l l  be referred to the proper authori ty for
rep ly .

Sincerely,

cc:  Pet i t ioner 's  Representat ive
Paul  Mi l ler
26 Cour t  St .
Brooklyn, NY
Taxing Bureau's Representative



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the APPlication

o f

HOWAPD SCITNEIDER & CHARLES SCHNEIDER
d/b/a SCHNETDER & SCHNEIDER

for Revision of a Determination or for
Refund of Sales and Use Taxes under
Articles 28 and 29 of the Tax Law for
the Period June I '  L972 through May 31'
1975 .

DETERMINATION

f inal ly and irrevocablY

of Tax Not Previously

Applicants, Howard schneider and charles schneider d/b/a

Schneid.er  & Schneider ,  15OI Whi te Pla j -ns Road,  Bronx,  New York

LA462,  f i led an appl icat ion for  rev is ion of  a  determinat ion or  fo t

refund of  sa les and use taxes under  Ar t ic les 28 and 29 of  the Tax

Law for  the per iod June L,  Ig72 through May 31,  L975 (F i1e No.  14527)

A small claims hearing was held before Joseph Chyrlnvaty' Hearing

Officer, dt the off ices of the State Tax Comnission, T\^7o World Trade

Center ,  New York,  New Yorkr  o I I  March 8,  L978 at  2 t45 P.M.  Appl icants

appeared by Paul  Mi l ler ,  accountant .  The Sales Tax Bureau appeared

by  Pe te r  C ro t t y ,  Esq .  ( I rw in  Levy ,  EsQ1. ,  o f  counse l )  .

ISSUE

Whether applicants'

fixed by their execution

sales tax l iab i l i ty  was

of a Consent to Fixing



2 -

Determined and Assessed (ST-580) and by payment to the State of

New York of  $7 ,992.47 ( in  accordance wi th  such consent)  ,  so as

to preclude the Sales Tax Bureau from redetermining said l iabi l i ty.

FINDINGS OF FACT

t .  A f ie ld  audi t  o f  appl icantsr  candy store business was

conducted by observation, since applicant refused to provide the

Sales Tax Bureau wi th  bus iness record,s .  Based on sa id audi t ,  €r r r

est imate was made of  appl icants t  gross sa les and the tax due thereon.

2.  Based on sa id est imate,  the Sales Tax Bureau issued a

Notice of Determination and Demand for Payment of Sales and Use Taxes

Due on Ju ly  31,  1975 for  the per iod June L,  L972 through May 31,  L9751

assess ing  app l i can t s  $7 ,749 .24  i n  t axes  due ,  p l us  $2 ,20L .98  i n

pena l t y  and  i n te res t ,  f o r  a  to ta l  due  o f  $9 ,95L .22 .

3.  On October  28,  L975,  appl icants  executed a Consent  to  F ix ing

of  Tax Not  Prev ious ly  Determined and Assessed (Form ST-580) ,  consent ing

to the assessment  of  a  tax due of  $7,065.44,  p lus penal ty  and, /or

i n te res t  o f  $927 .03 ,  f o r  a  t o ta l  due  o f  $7 ,992 .47 .

4. The Consent to Fixing of Tax Not Previously Determined and

Assessed prov ides,  in  par t ,  that :

"The undersigned agrees that there is due and payable to the
State Tax Commission a sales and/or use tax as described below,
and also agrees that by this consent that such tax is hereby
assessed and f ina l ly  and i r revocably  f ixed in  accordance wi th
the provisions of the Tax Law, subject to the approval of the
State Tax Commiss ion.  "
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5.  The Sales Tax Bureau received the executed Form ST-580'

a long wi th  appl icants '  payment  of  $7,992.47 in  accordance therewi th.

At  that  po int ,  the Sales Tax Bureau d id not  c lose the case,  but

rather held i-t  open pending the results of an audit conducted by

the Income Tax Bureau.

6.  On November 28,  L975,  the Sales Tax Bureau in formed

applicants' accountant that the case was not approved, based on a

review of applicants' New York State partnership returns for the

years 7972 and 1973.  The rev iew ind icated that  the in i t ia l  audi t

est imates of  appl icants t  gross sa les were lower than the gross

sales repor ted on the par tnership returns.

7.  Based on sa id rev iew,  the Sales Tax Bureau issued a second

Notice of Determination and Demand for Payment of Sales and Use

Taxes  Due  on  Apr i l  7 ,  L976 ,  reassess ing  app l i can ts  fo r  $81488 .50  i n

tax due,  p lus $2,65I .84 in  penal ty  and in terest ,  for  a  to ta l  due of

$11 ,140 .34 .  Th i s  amoun t  ( l ess  t he  $7 ,992 .47  p rev ious l y  pa id  by

app l i can t s )  r esu l t ed  i n  a  ba lance  due  o f  $3 ,147 .87 .

8. Applicant contended that i ts execution of the consent (Form

ST-580)  and  i t s  paymen t  o f  $7 ,992 .47  i n  acco rdance  the rew i th ,  f i na l l y

and irrevocably f ixed its tax l iabi l i ty so as to preclude the Sales

Tax Bureau from redetermining saj-d l iabi l i ty and issuing a second

Notice of Determination and Demand for Payment of Sales and Use

Taxes Due.  Addi t ional ly ,  appl icants  contend that  the Sales Tax

Bureau represented that  the sum of  $7,992.47 remi t ted by appl icants

was accepted as payment  in  fu l1  of  the i r  l iab i l i ty .
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CONCLUSIONS OF LAW

A. That  appl icants '  execut ion of  consent  Form ST-580 and i ts

payment  of  $7,992.47 in  accordance therewi th,  f ina l ly  and i r revocably

f ixed its tax l iabi l i ty, subject to the approval of the State Tax

Commiss ion as speci f ied on sa id form.

B.  That  appl icants '  consent  Form ST-580,  not  hav ing been

approved by the State Tax Commission, did not f inal ly and irrevocably

f ix  appt icants '  tax l iab i l i ty  wi th in  the meaning and in tent  o f

sect ion f138 (c)  o f  the Tax Law,  so as to  prec lude the Sales Tax

Bureau f rom reassessing sa id l iab i l i ty ,  based on receipt  o f  new

information from applicants' income tax reports.

C. That the application of Howard Schneider and Charles

Schneider d/b/a Schneider & Schneider is denied, and the Notice

of Determination and Demand for Payment of Sales and Use Taxes

Due issued Apr i l  7 ,  L976 is  susta ined.

DATED: Albany, New York

sEP 2 I 1979
TAX COMMISSION

PRESID
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STATE OF NEW YORK
STATE TAX COMMISSION
TAX AFFEALS BUREAU

ALBANY, NEW YORK 12A27

STATE TAX COMMISSION
JAUAS H. TItLtY JR., PRESIDENT

I'IILTON KOERI\ER
THOMAS H. LYNCH

JOI{N J. SOTIECITO
DIRECTOR

Telephone: (518) 457-1,723

September 21, 1979

Howard & Charles Schneider
d/b/a Schneider & Schneider
1501 White Plains Rd.
Bronx, NY 7A462

Gentlemen:

Please take notice of the Determination of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect. ion(s) 1138 & 1243 of the Tax Law, any proceeding in court  to
review an adverse decision by the State Tax Commission can only be inst i tuted
under Article 78 of the Civil Practice Laws and Rules, and must be cosmenced
in the Supreme Court of the State of New York, Albany County, within 4 nonths
from the date of this not ice.

Inquiries concerning the computation of tax due or refund allowed iu
accordance with this decision may be addressed to the Deputy Conmissioner and
Counsel to the New York State Department of Taxation and Finance, Albany, New
York 12227. Said inquiries will be referred to the proper authority for
reply.

Sincerely,

Pet i t ioner '  s Representat ive
Paul Mi} ler
26 Court  St.
Brooklyn, NY
Taxiug Bureaut s Representative



STATE OT NEW YORK

STAfE TA)( COMMISSION

In the Matter of ttrc ApplLcatlon 3,

o f l

HOWARD SCHNEIDER t CI|ARUES SCHNEIDER r
d,/b/a SCEI{EIDER t SCANEIDER DETBR}irNATION

t
for nevielon of a Dctermlnation or for
Refund of Sales and Use Taixaa under t
Artlclss 28 and 29 of the Tax Law for
the PerLod June 1, Lg72 ttrrough llay 31, r
1975  

t

Applicants, Howard Schnoid,cr and Charleg SchneLder d/b/a

Schnel.der & Schneider, 1501 White Plains Road, Bronx, New York

LO462r fLled an applJ.cation for revielon of a determination or for

refund of sales and use taxes under Artlcles 29 and 29.of thc Tax

Law for the perl,od June 1, Lg72 t lrrough May 31, L975 (Fl lc l to. 1{ '527).

A small slaLms hearing was held before Joecph Chyrlmaty, Eearing

Offleerr at the of,ficee of the State Tax Conunisslon, Tlvo lilorld Trade

Center, New York, Netir Yorkr oD March 8, 19?8 at 2t45 P.M. Applicants

appeared by PauI lliller, accountant. The Sa1ee Tax Bureau appoared

by Peter Crotty, Esg. (Ine1n Levy, EBg. , of counsel).

ISSTIE

Wbetlrer appllcantsI sales tax Llabtlity wae finally and irrevocably

fl,xed by thelr execution of a Consent to FixLng of Tax Not Pr€vLously
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Deterrnlned and Assessed (ST-580) and by palment to the State of

Nsw Yorh of $7 1992.47 (in acoordance wlttr euch conscnt), so ag

to preclude the Salea Tax Bureau frorn rcdetermlnLng aald llabLllty,

FINDINGS OF-FACT

1. A fteld audlt of appltcantgr candy store busl,ness waa

oonduetod by obgervation, slnee cppllcant refused to provlde the

Salea Tax Bureau with buslnees recordr. Eaged on aald audlt, an

eetLmats wae nade of appllaantst gcose gales and thq tax dua thsrson.

2. Based on sal.d sgtirnatcr the Sales Tax Bureau lgeued a

Notlca of DetErml.natLon and Demand for Fayrnent of 8a1os and Ues Taxee

Due on JuLy 31, 1975 for ttre perlod June 1, Lg72 ttrrough May 3t, L973,

asseesLng appl lcants $71749.24 ln taxeE due, plue $21201.98 Ln

penalty and Lntereat,, for a total due of $91951.22.

3. On Oatober 28, 1975, appllcants executed a Consent to FLxLng

of Tax Not Prevlously Determlned and Assegsed (form ST-580), conscntlng

to the asaesgmrnt of a tax due of $71065,{{, plue penalty and,/or

intereet of  $92?.03r for  a total  due of  $7 rgg2.17.

4. The Conaent to F!.xlng of, Tax Not PrevLouely Determlned and

Asseggsd provl.des, ln ,part, thatr

iThe rrndarsJ.gned agrees that tlrere l,s due and payable to the
StatE Tax CorunlsELon a salee and,/or uge ta* as deacrlbed bclow,
and also agroes that by thte coneent that such tax Le hercby
aeeessed and flnally and Lrrovooably flxed ln accordance wLth
the provlgLonc of thc fax Law, aubJeot to the approval of thc
StatE Tax CommiesLon. T
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5. The Sal.es Tax BurGau rcooLved thc executed Form ST-580

along with appllcants I payment of $? ,gg2.47 Ln accordanoo ttrerewlth.

At that point, ttre Salas Tax Bureau dLd not cloea tha caeo, but

ratlrer held lt open pcndlng thc results of an Eudlt Eondueted by

ttre Inaome Tax Bureau.

6. On Novernber 28, 1975, tlrc gales Tax Bureau Lnformod

applLcante I accountant ,ttrat tlre caao was not approved, bascd on a. :

revl.ew of applloantg I Now York gtate partnerahlp returne for ttre

years L972 and 1973, lfhe rcview lndicated ttrat tho Lnitial audit

sstlmateg of applicantsr gross galea were lowor tlran thc groae

salee reported on ttre partnership retums.
'1 . Based on sal.d revl.ew, the SalcE Tax Bureau lsaued i aecond

Notlce of DetermLnatlon and Demand for paymcnt of Sales and Utc

Taxcs Dua on Apr l l  7,  19?6, reassssclng appl lcants for  98r{88.50 Ln

tax duer plue $21651.8{ ln panalty and lnterest, for a total due of,

$1111{0.34. This amount ( lees t f ie g7rggZ.{Z previously patd by

appl iaante) resul ted in a balanae due of  $3r14?.92.

8. ApplLoant contendcd ttrat its exEoutLon of tlre consent (Form

ST-580) and lts payrnent of $71992.47 ln accordance therewlth, f, l.nally

and Lrrevocably flxEd ltr tax ltablllty so as to proclude thc 8a1cs

?ax Bureau from rcdetermlnlng eaLd ltablUty and lssulng a gecond

NotLce of Determinatlon and Dernand for Payment of gales and UEe

Taxes Due. AddLtlonally, applleante contend that the BalEr Tar

Bureau repreaented that the gum of $7 rgg2.{7 reml.tted by appllcantg

was aoceptod as palment ln fuII of ttrelr liablllty.
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CONCLUSIONS OF I.AW

A. lFhat appllcantsr executl"on of consent Form gT-580 and Lts

payment of $7r992.47 ln accordance therewlttt, flnally and lrrcvocably

flxed lts tax llabtlity, subjeat to tlre approval of ttre gtate Tar

Commission aa specl,fLed on said form'

B. lfhat aPPllcantst conelrnt Form

approved by the Stat6 Tax Coml'egl'on,

fLx applicantst tax ltabtltty wLttrln

section 11'38 (c) of the Tax Law, ao as

Bureau from reassssslng said l labll l ty,

tnforrnation from applicantsr lncome tax

C. :Xhat ttre appllcatlon of Howard

Schneider d,/b/a Schnel'der & Schnel'der Ls

of D,etermlnation and Demand for Payment

Drre lseucd Aprll 7 t L976 le Eustalned.

DATtsDr Albany' New York

$EP 21 tgzg

ST-580' not havLng beon

did not ftnallY and lrrevocablY

the rnoanlng and lntent of

to preclude ttre Salee |fax

baeed on rscglPt of now

reporta.

SchneLder and Charlaa

denied, and tlre Eotlce

of Saleg and Use Taxet

STATE

ti
! l

TA:( COMHISSION




