
STATE OF NflW YORK
STATE fAX COMMISSION

In  the  Ma t te r  o f  t he  Pe t i t i on

o f

SAF-TM PLUMBING CORP.
For  a  Rede te rm ina t i on  o f  a  De f i c i ency  o r
a  Rev i s i on  o f  a  De te rm ina t i on  o r  a  Re fund

AFFIDAVIT OF MAILING

o f Sales and Use
Taxes under Art ic le (s) 28 axf l  29 of the
Tax Law for the effiSx)oso(Period6g)
September 1, 1971 throWh August 31, 1974.

State of  New York
County of Albany

John Huhn ,  being duly sworn, deposes and says that

dee is an employee of the Department of Taxat ion and Finance, over 18 years of

age, and that on the 14th day of February ,  LgT9, she served rhe within

Notice of Determina'bion by fuemdddcd0 mail upon Saf-Tee Pltnnbjng Corp.

by  enc los ing  a

a s  f o l l o w s :

@ lhe pet i t ioner  in  the wi th in proceeding,

L rue  copy  the reo f  i n  a  secu re l y  sea led  pos tpa id  w rappe r  add ressed

Saf-Tee Plunbiry Corp.
429 Keap Street
kooklyn, New York 11211

and by  depos i t ing  same enc losed in  a  pos tpa id  p roper ly  addressed wrapper  in  a

(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the  exc lus ive  care  and cus tody  o f

the  Un i ted  Sta tes  Pos ta l  Serv ice  w i th in  the  Sta te  o f  New york .

That deponent further says that the said addressee is the Qoegoeaeo6a06ue(

s6o0bc, i  pet i t ioner herein and that the address set forth on said vrrapper is the

last known address of the @tohei pet i t ioner.

Sworn to before me th is

14th day of Febrriary , 19 Tg

rA-3  (2 /76 )



STATE OF NEW YORK
STATE TAX COMMISSION

I n  t he  Ma t te r  o f  t he  Pe t i t i on

o f

SAF-TEE PLUMB]NG CORP.
For  a  Rede t .e rm ina t i on  o f  a  De f i c i ency  o r
a Revis ion of  a Determi-nat ion or  a Refund

AFFIDAVIT OF MAILING

o f Sales and Use
Taxes under  Ar t i c le (s )  28  ar f i .29  o f  the
Tax Law for the XDe€it(elmtffiPeriod (I}
September I, I97I thioueh August 3]-' 1974,

Sta te  o f  New York
County of AlbanY

John Huhn , being duly sworn, deposes and says that

xhe is  an employee of  the Department  of  Taxat ion and Finance,  over  18 years of

age,  and rhat  on the 14th day of  February ,  L9 79,  xhe served the wi th in

Notlce of Determination by (xttxxXxlsd' mail upon El1lot Gross, Esq.

by  enc los ing  a

a s  f o l l o w s :

(representat ive of)  the pet i t ioner in the within proceeding,

true copy thereof in a securely sealed postpaid wrapper addressed

E11iot Gross, Esq.
371 Merrlck Road
Rockville Centre, NY 11570

and  by  depos i t i ng  same  enc losed  i n  a  pos t ,pa id  p rope r l y  add ressed  wrappe r  l n  a

(pos t  o f f i ce  o r  o f f i c i a l  depos i t o r y )  unde r  t he  exc lus i ve  ca re  and  cus tody  o f

t he  Un i ted  S ta tes  Pos ta l  Se rv i ce  w i t h in  t he  S ta te  o f  New York .

That .  deponent  fur ther  says that  the said addressee is  the ( representat ive

of  the)  pet , i t . ioner  here in and that  the address set  for th on said wraPPer is  the

las t  known  add ress  o f  t he  ( rep resen ta t i ve  o f  t he )  pe t i t i one r .

Sworn to before me th is

14th day of Febrr"mry , 1979.

rA -  3  (217  6 )



J A M E S  H .  T U L L Y  J R . ,  P R E S I D E N T

M I L T O N  K O E R N E R

T H O M A S  H .  L Y N C H

STATE OF NEW YORK

STATE TAX COMMISSION
TAX APPEALS BUREAU

ALBANY, NEW YORK 12227

Febrrnrry 1{, 1979

Saf-Ires Pfwiblng Cup.
4?9 l{me stnect
BFooklyn, Neff Yd4c 11211

Gentleqent

Please take notice of the ddberdnatLcn
of the State Tax Commission enclosed herewith.

You have now exhausted your r ight of  review at the administrat ive
level.  Pursuant to sect ion(s) lL38 & l2q3 of the Tax Law, any

proceeding in court to review an adverse decision by the State Tax

commission can only be inst i tuted under Art ic le 78 of the civ i l

Pract ice Laws and Rules, and must be commenced in the Supreme
Court of the State of New York, Albany County, within 4 trmGhg
from the date of this notice.

Inquir ies concerning the computat ion of tax due or refund al lowed in
accordance with this decision may be addressed to the Deputy
Commissioner and Counsel to the New York State Department of
Taxat ion and Finance, Albany, New York L2227. Said inquir ies wi l l  be
referred to the proper authority for reply.

__Sineerely,
I i a .r' '^:.1.- , /

t7oaeph CtfyrYnatY
marfrg Emdrer

cc: Petitionerts Representative

Taxing Bureau's Representat ive

TA-L . r2  (6 /77)



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Appl icat ion

of

SAF-TEE PLIMBING CORP.

for Revision of a Determination or for
Refund of Sales and Use Taxes under
Articles 28 and 29 of the Tax Law for
the Period Septenber l ,  1971 through
A u g u s t  3 1 ,  L 9 7 4 .

DETERMINATION

Appl icant,  saf-Tee Plunbing corp.,  42g Keap street,  Brooklyn, New york 1IzlL,

filed an application for revision of a determination or for refund of sales and

use taxes under Art ic les 28 and 29 of the Tax Law for the period septenber l ,  L1TI

through Augusr 31, j ,974 (FLIe No. 10265).

A small claims hearing was held before Joseph Chyrywaty, Heari-ng officer, at

the offices of the state Tax comnission, Two world Trade center, New york, New york,

on  March  9n  L978 a t  2 :45  p .M.  App l ican t  appeared by  E l l io t  Gross ,  Esq. ,  o f

counse l ) .

ISSUE

whether certain plunbing work performed by applicant constituted repairs or

capital improvements to real property.

FINDINGS OF FACT

t. Appl icant,  Saf-Tee p1_unbing Corp.,

and use tax returns for the period. Sept.ember

f iLed New York state and 1ocal sales

I ,  1971  th rough  Augus r  31 ,  I 97h .
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2. On March 21, 1975, the Sales Tax Bureau issued a Notice of Determination

and Demand for Payment of Sales and Use Taxes Due against applicant for the

period September 1, 1971 through August 31, L974. Said Not ice assessed a tax due

of  $15,950.40 ,  p lus  pena l ty  and in te resr  o f  $5 ,413.36 ,  fo r  a  ro ra l  due o f

$2Lr363.76. The assessment was made as the result  of  a f ieLd audit .  In the

course of its audit, the Sales Tax Bureau examined applicantrs plumbing work

transact ions for the test per iod December 1, 1973 through February 28, 1974. In

its review, the taxing bureau determined that certain transactions, which

applicant treated as capital improvements, were repairs and were, therefore,

taxable within the meaning of sect ion 1105(c) (5) of  the Tax Law. This examinat ion

resulted in the disal l -owance of non-taxable sales by 13.7914.

3. Appl icant,  Saf-Tee Plunbing Corp.,  f i led an Appl icat ion for Hearing to

Review Determinat ion on June 10, 1975.

4. Appl icant,  Saf-Tee Plumbing Corp.,  is a plurnbing contract,or performing

capital improvement and tepair work for landlords and real estate agencies.

5. Appl icant and i ts customers joint ly made determinat ions as to whether

particular plunbing jobs should be characterized for sal-es tax purposes as repairs

or capital improvements. Applicant required its customers to support their position

that the work to be performed was a capital improvement, by furnishing a

Cert i f icate of Capital  Improvement.

6. Applicant contended that the disallowed non-taxable sales were capital

improvements or, where such work appeared on its face to be a repair, that it was

incidental to a general p1-an of rehabil-itation and up-grading of its customersr

real property, which rehabilitation prol-onged the useful life of the property and
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which becaue permanently affixed to real property. Applicant's posltion was that

such work constituted capital- improvements to property exempt from taxation ln

accordance with the treatment provided such transactions for Federal tax purposes,

and that the Sales Tax Bureau failed to give credence to such treatment in naking

its determination that the work constituted repairs.

7. Applicant further contended that the recei-pts from the sale (as part of

these plunbing jobs) of tangible personal property to its customers \^rere exempt

f rom taxat ion under sect ion 1115(a)  (17)  of  the Tax Law, because such tangib le

personal property became an integral component part of the real property.

8.  Appl icant  received Cert i f icates of  Capi ta l  Improvement  (ST-124) in  good

faith from its customers for the plumbing work disallowed as non-taxable capital

improvement  jobs.  Appl icant  mainta ined that  i ts  receipt  of  such cer t i f icates in

good fa i th  re l ieved i t  o f  the obl igat ion to col lect  sa les tax f rom i ts  customers

under sect ion IL32(c)  of  the Tax Law.

CONCLUSIONS OF LAW

A. That the nature of the work perforned by applicant constituted maintaining,

securing or repairing real property, within the meaning and intent of section

1105(c)(5) of the Tax Lawl therefore, such plumbing work consEituted a taxable sale.

B. That appl icant fai led to sustain the burden of proof necessary to show

that such plunbing work so perfonned was part of an overall rehabilitation of its

customerst real  property.

C. That the language set forth in sect ion 1132(c) states that:

" . . . t he  bu rden  o f  p rov ing  tha t  any  rece ip t . . . i s  no t  t axab le
shal1 be upon the person required to coll-ect tax or the
custouer. Unless (1) a vendor shall have taken from the
purchaser a certif icate in such form as the tax commission
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may prescr ibe. . . together  wi th such other  in format ion as said
commission may require to the effect that the property or
service was purchased for resale or for some use by reason
of which the sale is exempt from tax under the provisions of
sec t i on  e leven  hund red  f i f t een .  . . . "

Sect ion 1115(a)(17)  of  the Tax Law exempts receipts f rom the sale of  "Tangib le

personal  property  sold by a contractor ,  subeontractor ,  or  repai rman to a person. . .

for whom he is adding to, or improving real property, property or land by a

capi ta l  improvement . . . . "  In  accordance wi th the language of  the above two

sections, the exemption applies only when a capital improveuent is performed.

Iherefore, a Certif icate of Capital Improvement is not an exemption certif icate

wi th in the meaning and intent  of  sect ion 1132(c) .  Appl icant 's  acceptance in

good fa i th  of  sa id cer t i f icates f rom i ts  customers does not  re l ieve i t  o f  the

obligation to col-lect sales tax from said customers when a transaction is taxable.

D. That the application of Saf-Tee Plumbing Corp- is denied and the Notice

of Determi-nati-on and Demand for Payment of Sales and Use Taxes Due issued March 21 '

1975 is  sus ta ined.

DATED: Albany. New York
Februai'y I4, t.979

COMMISSION

' '  ' l  
. t . , \
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' " ' ' '

COMMISSIONER


