
STATE OF NEW YORK
STATE TAX COMTIISSION

In the Matter of the Petition

o f

R .  W .  R u d Y  C o n s t r '  C o ' ,  I n c '
AFFIDAVIT OF MAILING

for Redeterminat ion of a Def ic iency or a Revision

of a Determination or a Refund of

Sales & Use Tax

under Article 28 & 29 of the Tax Law

for t t re Peiod 8131/77 - 2/29172'

SLate of New Yorlc

CountY of AlbanY

J a y V r e d e n b u r g , b e i n g d u l y s w o r n , d e p o s e s a n d s a y s t h a t h e i s a n e m p l o y e e

o f t h e D e p a r t m e n t o f T a x a t i o n a n d F i n a n c e ' o v e r l S y e a r s o f a g e , a n d t h a t o n t h e

2 S t h d a y o f S e p t e m b e r , l g l g , h e s e r v e d t ' h e w i t h i n n o t i c e o f D e t e r m i n a t i o n b y

m a i l u p o n R . t , i . R u d y C o n s t r . C o . , I n c . , t h e p e t i t i o n e r i n t h e w i t h i n p r o c e e d i n g ,

by enclosing a true copy thereof in a securely sealed postpaid wrapper addressed

as fo l lows:

R- W.  RudY Const r '  Co ' '  Inc '

P -O-  Box  173

""u 
oo;;*:?lr"?t"tl;" N"rJ,]i? a posrpaid properrv addressed wrapper in a

( p o s t o f f i c e o r o f f i c i a l d e p o s i t o r y ) u n d e r t h e e x c l u s i v e c a r e a n d c u s t o d y o f t h e

United States Postal Service within the State of New York'

T h a t d e p o n e n t f u r t h e r s a y s t h a t t h e s a i d a d d r e s s e e i s t h e p e t i t i o n e r h e r e i n

and that the address set forth on said wrapper is the last known address of the

petitioner '

this



STATE
STATE

OT NE\,I YORK
TAX COMMISSION

In the Matter of the Petition

o f

R.  W.  RudY Const r '  Co"  Inc '

for Redetermination of a Deficiency or a Revision

of a Determination or a Refund of

Sales & Use Tax

under Article 28 & 29 of the Tax Law

for the Pexiod Bl31/71 - 2129112'

AT'FIDAVIT OF I'IAILING

State of New York

CountY of AlbanY

J a y V r e d e n b u r g , b e i n g d u l y s w o r n , d e p o s e s a n d s a y s t h a t h e i s a n e m p l o y e e

of the Department of Taxation and finance, over 1g years of age' and that on the

28th day of September, 1g7g, he served the within notice of Determination by

m a i l u p o n M a u r i c e o , B r i e n t h e r e p r e s e n t a t i v e o f t h e p e t i t i o n e r i n t h e w i t h i n

p r o c e e d i n g , b y e n c l o s i n g a t r u e c o p y t h e r e o f i n a s e c u r e l y s e a l e d p o s t p a i d

vrapper addressed as fol lows:

Mr. Maurice 9'Br1?l ' ,
shaw, siil ithvl-o'etiutt & crowley

L23 Front  St '  -  ̂ ^^ t

"". 
,r"*t":i:rt'-":"5."1i;:: 

in a posrpaid properlv addressed wrapper in a

( p o s t o f f i c e o r o f f i c i a l d e p o s i t o r y ) u n d e r t h e e x c l u s i v e c a r e a n d c u s t o d y o f t h e

United States Postal  Service within the State of New York'

T h a t d e p o n e n t f u r t h e r s a y s t h a t t h e s a i d a d d r e s s e e i s t h e r e p r e s e n t a t i v e o f

t h e p e t i t i o n e r h e r e i n a n d t h a t t h e a d d r e s s s e t f o r t h o n s a i d w r a p p e r i s t h e l a s t

known address of the representative of the petitioner'



JAMES H. TUttY JR., PRESIDENT
MITTON KOERNER
THOMAS H. IYNCH

Peti t ioner '  s Representat ive
Maur ice  0 tBr ien
Shaw, Esworthy,
123 Front St.
Binghamton, NY
Taxing Bureau's

JOHN J. SOIIECITO
DIRECTOR

Telephone: (518) 457-7723

September 28, L979

R .  W .  R u d y  C o n s t r .  C o . ,  I n c .
P . 0 .  B o x  1 7 3
Johnson City,  NY 13790

Gentlemen:

P1ease take not ice of the Detenninat ion of the State Tax Comnission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 1139 & 1243 of the Tax Law, any proceeding in court  to
review an adverse decision by the State Tax Commission can only be inst i tuted
under Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced
in the Supreme Court of the State of New York, Albany County, within 4 months
from the date of this not ice.

Inquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to the Deputy Commissioner and
Counsel to the New York State Department of Taxat ion and Finance, Albany, New
York 72227. Said inquir ies wi l l  be referred to the proper authori ty for
reply.

Sincerely,

- . ?

. a  . \ , . '
' ,  . '  -  :

( . /

\ . / - - . r
J*

? ' t

:' /
,/

0rBr ien & Crowley

13905
Representative



STAf,E OF NET{ YORK

STATE TA)( CCD$4ISSICN

In the l{atter of ttre Application :

o f :

R.W. RUDY CCNSTFUCIICN CO., nC. : DEIERMIIWIIOD{

for Revision of a Deterraination or for :
Refimd of Sa1es and Use Ta:<es under
Articles 28 and 29 of ttre Tar Law for :
the Period Jr.me I, 1971 ttrrough Febnr-
ary 29, L972. :

{pplicant, R.W. Rudy Construction Co., Inc., P.O. Box I73, Johnson City,

Neirar York 13790, filed an application for revision of a determj:ration or for

refi:nd of sales and use taces under ArUicles 28 and 29 of the Ta< Lavr for the

period Jtme 1, 1971 ttrrough Februarlz 29, L972 (File No. 11110) .

A snall claims hearing was held before Arthur Johnson, Hearing Offier, at

ttre offices of ttre State Ta< Cqunission, 44 Harn{ey Street, Binghanton, Narv York,

on Septerber 28, 1978 at 10:45 A.M. Applicant appeared by lt{aurice OrBrien, Esq.

The Sales Tax Bureau atr4:eared by Peter Crotty, Esq. (Ellen Purcell, Esq., of

counsel).

TSSTJES

I. ltlhether applicant filed an application for credit or refr:nd wittrin ttre

tilre lind.ts prescribed in secticrr II39 (a) of ttre Ta< Larar.

II. tihettrer applicant's construction contract with I3M Corp. was a pre

existing lturp-sun crcntract, ttrerebryz entitling applicant. to a credit or refi-rrd

for increased sales tares paid by it in tlre perfornrance of said contract.
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FINDINGS OF FAST

I. Applicant, R.W. Rrdy Constnrction Co., Inc., a general oontractor,

clairned sales tax credits on Nen,l York state and local sales and use tax returns

for tlre periods ending August 3L, L97L, Novenrber 30, 1971 and Febn:aqz 29, 1972-

ftre credits clained were based on tlre addiUional 1? sales ta)< rrftich it paid

after June I, L97L, wittr respect to ttre folloring oonstruction ocntraebs:

PERTOD CrcNTIRACT AlruNI TOTAL

6/r/7L-8/3L/7L

e/L/7L-LL/30/7L

L2/V7r-2/2e/72

IEM
Vestal- Nursing Hore

It[ini Theatre
Fred Ballard-S.U.N.Y.

IBM
Vestal NursJ-ng Hcne

IBT{
Vestal Nursing llcne

$223.  s8
I44.54
106.06
27 .43

$454.26
250.47

$ s7.9s
$110.28

$s01.61

$704.73

$168 - 23

Said credits totating $I,374.57 were used by applicant to offset sales and

use td<es oaring for tJre abor're periods in the drCIunt' of $1t3r9'33' \irtridl left a

refund due of $55.24.

2. On Septenber 20, L974, ttre Sales Tax Br::reau denied the credit claim

(with ttre ocception of $106.00 i.n ta:< paid on the Mini ltheatre ontracE) by

issuing a Notice of Deterrninatisr and Dernand for Palznent of sales and use Ta:<es

Dre aga-inst applicarrt for $1,2L3.27, plus penalty and interest. (It slDuld be

noted ttrat tlre notice was incorrect in that tkre arpr.rrts for ttre period November 30'

1971 and Febnrarlz 29, 1972 were interctranged, and also ttrat ttre ta:< dr:e of

$706.33 for ttre period ending l{ovgrrlcer 30, 1971 should have been $704.73.)
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3. O: June 1-9, L975, a5rylicant filed 
"t1 

npplication for Credit or Refund

of State and local Sales and Use Ta>. (SI-137) in the anmt of $498.52. Ttris

claim was based on sales ta<es paid i.rr ttre perfornrance of tlre Fred Ballard

crcntract. Tlris was in addition to the sales tax credit clained on the sales ta<

return filed for ttre period ending Augrust 3L, I97L. The period covered by the

claim was June I, 1971 ttrrough Novernber 30, 197I.

4. Ttre Sales Ta< Bureau stipulated that applicantrs contract wittr Vestal

Nursing Hcrne was a pre-e<istjng lrarp-sr.un crcntracb and ttrat applicant was entitled

to ttre credit clained on ttre returns for ttre periods errding Algust 3L, L97I,

itlovenber 30, 1971 and Februa:trr 29, L972 in ttre sr-un of $505.29. fhe Sales Ta:<

Bureau also stipulated ttrat aSplicant was entitled to the credit clairred qr ttre

sales ta< return for ttre period Augrust 3L, I97L i:r the stun of $27.43, in cqrnection

wittr tlre sr:bcrcntract with Fred Ballard, since the prine contract was a tjne-and-

rnaterial contract with tlre State University Construction l\:nd.

5. Thre Sales Ta< Bureau conterrded that the applicatior for credit filed on

June 19, L975 should be denied, since it was not filed within the three-year

statute of limitations. Applicant contended that ttre statute of limitations

does not ccrrnEnce until the date of ttre denial of the credit clairn.

6. On Marctl 23, L97I, applicant suknritted a bid proposal to lBM Corp. the

protrnsal states the follcn^dng:

The Undersigrred...hereby prqposes to furnistr all labor, materials, tools,
equifnent and sources reguired to perform all of ttre r,vork il strict
accordance with the Contract Docr.urents...for: General Co:stnrcbion of
Chemical Distributicn Center...for tlre Base Bid $nn of 963,733.00 Dollars
and if ttris proposal is acoepted, will o<ecute a for:nalb-ntract in form
to that bound in fte Oontract Docr.rrents to this effect. ...

As part of ttle proposal, applicant agreed ttrat all Federal, State and Ircal

ta)<es, including but not limited to, sales, use and o<cise ta:<es ttrat rnay be

inposed on materials or senzices provided r:rrder the proposal, are jncluded in

the base bid sun, alternates and r:nit price.
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ftre bid proSnsal could not be withdrar,vn for a period of 30 days.

7. Or April 2, 1-.9'7Lt New York State enacted a law increasing ttre sales ta><

rate frcrn 38 to 4? effective Jr:ne l, 1971.

8. On April 5, L97L, IBM @rp. accepted the bid prognsal submitted by

applicant and a fornal contract was sulcsequently sigured.

9. Applicant contended t}rat the proposal sutrnitted to I3M Corp. on l4arch 23,

L97I, was a tegally binding contract and was irrevocably entered into prior to

tlre enactnent date of the ta< increase.

cc[lcl,usroD{s oF r,Ay[

A. Tkrat a clajm for credit or refi:nd nust be filed li'rithin ttrree years of

ttre date wtren tkre ta>r was trnyabIe, pursr-rarrt to sestion 1139 (a) of the Tar I-aw'.

Applicant's credit claim filed on June L9, L975, overing ta:<es pa.id frcnt

June I, 1971 ttr::ough Novenrber 30, 197I is beyond the three-year statute and,

ttrus, is barred by the Sales Ta< Law.

B. Thrat section 1119 (a) (3) of tlre Tax Larar provides for a credit or refi:nd

for tar paid on ttre sale to or use by a contractor or suboontractor of tangible

personal properqr, if tklat properQr is used solely in the perforrnance of a pre

existing Lurp-sr,rn or unit prioe constnustion oontract.

lltre term "pre-e><isting h-urp-sum or r:nit price constnrction ontract" reans

a crcntract for ttre constnrction of irrprovorent-s to real prcperty. Under said

crcntract, the anpr:nt payable to the @ntractor or subcontractor is fi-:<ed witlrout

regard to the costs inctrrred by him i.r: the perfornrance thereof , and wtrich (1)

was irrevocably errtered into prior to the date of the enactnent of ttris article

or the enactxrent of a lavr increasing the rate of ta< inposed r.nder this article,

or (2) resulted frcrn ttre acceptance by a governnental agency of a bid acconpanied

by a bond or other performance gn:aranQz v,tdch was irrevocably sutrnitted prior to

such date.
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C. Ttrat applicarrt's proposal dated March 23, l97L wErs an irrevocable offer

rather ttran an irrevocable contract. To constitrrte a oontract, there nnrst be an

acceptance of ttre offer. Acceptance of tkre offer took plaoe on April 5, L97I;

therefore, said offer was not a pr*existing h.rrq:-sr.un contract. within ttre neaning

and intent of section 1119 (a) of tlre Ta< Ianr.

D. Ttrat the irrevocable offer was not sr:lcmitted to the gover:nnental agenqg

and, therefore, it does not qualify under section 1119 (a) of tlre Ta< Ianu.

E. That ttre application of R.t{. Rr.rdlz Construction Co., Irrc. is granted to

tkre extent indicated in Finding of Fact "4". Ttre Sales Tax Bureau is directed

to nndify tlre Notice of Detennination and Demand for Palznent of Sales and Use

Taxes Dtre issued on Septerbex 20, L974t as follcnvs:

PERIOD TA)( DUE

Augrust 31-, I97L
Novenber 30, 1971
Febn:aqr 29, l-972

$205. s6
454.26
19 .13

$678 .95

Interest vfuich is ccrrputed at the minjmum statutory rate shalf be added to ttte

ta><es due; hcxrrever, except as so granted, ttre application is in all other

respects denied.

DAIED: Albany, New York

sEP 2 B 1s/9


