
STATE 0F NEI17 Y0RK
STATE TAX COMMISSION

In the Matter of the pet i t ion

o f

R i to r io  V i l la ,  fnc .

AFFIDAVIT OF MAITING

for Redeterminat ion of a Def ic iency or a Revision

of a Determinat ion or a Refund of

Sa les  & Use Tax

under Art ic le 28 of the Tax Law

f o r  t h e  P e r i o d  6 / 7 / 7 2 - 5 / 3 L / 7 5 .

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

28th day of September, 1979, he served the within not ice of Determinat ion by

mai l  upon R i to r io  V i l la ,  Inc . ,  the  pe t i t ioner  in  the  w i th in  p roceed ing ,  by

enclosing a true copy thereof in a securely sealed postpaid wrapper addressed as

fo l lows:

R i t o r i o  V i l l a ,  I n c .
6001 14 th  Ave.
Brook lyn ,  NY l l2Lg

and by deposit ing same enclosed in a postpaid properly addressed wrapper

(post of f ice or off ic ial  depository) under the exclusive care and custody

United States Posta1 Service within the State of New York.

That deponent further says that the said addressee is the pet i t ioner

and that the address set forth on said wrapper is the last known address

pet i t ioner.
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STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

R i t o r i o  V i l l a .  I n c .

for Redeterminat ion of a Def ic iency or a Revision

of a Determinat ion or a Refund of

Sa les  & Use Tax

under Art ic le 28 of the Tax Law

f o r  t h e  P e r i o d  6 / 7 / 7 2 - 5 / 3 7 / 7 5 .

AFFIDAVIT OF MAITING

State of New York

County of A1bany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

28th day of September, 1979, he served the within not ice of Determinat ion by

mai l  upon James J. Cal ly the representat ive of the pet i t ioner in the within

proceeding, by enclosing a true copy thereof in a securely sealed postpaid

wrapper  addressed as  fo l lows:

Mr .  James J .  Ca l ly
150 Broadway
New York, NY

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a

(post of f ice or off ic ial  depository) under the exclusive care and custody of the

United States Postal  Service within the State of New York.

That deponent further says that the said addressee is the representat ive of

the pet i t i -oner herein and that the address set forth on said wrapper is the last

known address of the representat ive of the pet i t ioner.
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JAMES H. TUttY JR., PRXSIDENT
MILTON KOERNER
THOMAS H. TYNCH

JOIIN J. SOLIECITO
DIRECTOR

Telephone: (518) 457-1,723

September 28, 1979

R i t o r i o  V i l l a ,  I n c .
6001 14 th  Ave.
Brooklyn, NY 11,219

Gentlemen:

Please take not ice of the Determinat ion of the State Tax Conmission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 1138 & 7243 of the Tax Law, any proceeding in court  to
review an adverse decision by the State Tax Commission can only be inst i tuted
under Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced
in the Supreme Court of the State of New York, Albany County, within 4 months
from the date of this not ice.

Inquir ies concerning the computat ion of tax due or refund al lowed in
accordance with this decision may be addressed to the Deputy Comnissioner and
Counsel to the New York State Department of Taxat ion and Finance, A1bany, New
York 72227. Said inquir ies wi l l  be referred to the proper authori ty for
repIy.

S incere ly ,

P
Peti t ioner '  s Representat ive
James J. Cal ly
150 Broadway
New York, NY
Taxing Bureau' s Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

fn  the Mat ter  of  the Appl icat ion

o f

vItLA RIT0RTO, INC.

for Revision of a Determinat ion or for
Refund of Sales and Use Taxes under
Art ic les 28 and 29 of the Tax Law
for the Period June 1, 7972 through
May 31  ,  L975.

Whether the determinat ion of addit ional taxes

using a rnarkup-of-purchases method of audit ing, is

DETBRMINATION

due,  based on  a  f ie ld  aud i t

cor rec t .

App l ican t ,  V i l la  R i to r to ,  Inc . ,  6001 14 th  Avenue,  Brook lyn ,  New York  lL2 I9 ,

f i led an appl icat ion for revision of a determinat ion or for refund of sales and

use taxes under Art ic les 28 and 29 of the Tax Law for the period June 1, L972

through May 31 ,  1975 (F i le  No.  14033) .

A smal l  c laims hearing was held before Joseph Chyrywaty, Hearing Off icer,

at the off ices of the State Tax Commission, Two World Trade Center,  New York,

New York ,  on  January  10 ,  1979 aL  9 :15  A.M.  App l ican t  appeared by  James J .  Ca l ly ,  Esq.

The Sa les  Tax  Bureau appeared by  Peter  Cro t ty ,  Esq.  (Wi l l iam Fox ,  Esq.  ,  o f  counse l ) .

ISSUE

FINDINGS OF FACT

1.  App l ican t ,  V i l la  R i to r to ,  Inc . ,  opera tes  a  res taurant  se l l ing  food,  beer ,

l iquor and wine.

2 .  0n  March  2 ,  7976 as  a  resu l t  o f  a  f ie ld  aud i t ,  Lhe Sa les  Tax  Bureau issued

a Notice of Determinat ion and Demand for Payment of Sales and Use Taxes Due

aga ins t  app l i can t  fo r  $20,893.45 ,  p lus  pena l ty  and in te res t  o f  $8 ,149.35 ,  fo r  a

t o t a l  o f  $ 2 9  , 0 4 2 . 8 0 .
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3. l iquor and wine purchase invoices were tested for the month of March

7975. (The ent ire month was noL tested due to the lack of invoices. )  This

test produced a markup of 374%. Before arr iv ing at the markup percentage, an

al lowance of 15% was made for spi l lage and waste, as wel l  as an al lowance for

the theft  of  merchandise which was based on pol ice reports.

Beer purchase invoices were tested for the month of Apri l  1975. (The

ent ire month was not tested due to the lack of invoices. )  This test produced

a markup of 92%.

The above tes ts  were  based on  app l ican t ' s  se l l ing  pr ices  wh ich  were  in

e f fec t  dur ing  March  ar rd  Apr i l  o f  1975,  and on  app l ican t rs  serv ing  s ize  per

dr ink .

Total  food purchases were arr ived at by deduct ing l iquor,  wine and beer

purchases from the adjusted total  purchases. From this amount,  food used in

employee meals was deducted and the resulting figure was marked up 725%.

The to ta l  ad jus ted  taxab le  sa les  o f  $522,895.66  was de termined a f te r

applying the above percentages to the respect ive purchase totals.  Appl icant

repor ted  sa les  o f  $2491432.00 ,  and the  assessment  was based on  the  d i f fe rence

of $273'463.66. The addit ional tax which was due for the above i tems totaled

$ 2 0 , 1 8 5 . 0 6 .

4. An overcol lect ion test was performed on the guest checks, which

resulted in an overcol lect ion rate of 1.74%. This percentage was appl ied to

the tax determined to be due on taxable sales. for an overcol lect ion tax of

$671.s7 .

5. Fixed assets for the audit  per iod were examined, which disclosed that

tax  had no t  been pa id  on  a  $526.00  purchase l  there fore ,  a  tax  o f  $36.82  was

a s s e s s e d .

Appl icant contended the fol lowing:

a. No al lowance was made for losses due to the "black-outs"

6 .
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b. No al lowance t4las made for merchandise that was thrown out.

c.  Not enough of an al lowance was made for theft .

d.  No al lowance was made for dr inks given away.

Appl icant did not submit any proof or substant ial  evidence to support  i ts

content ions.

7. Appl icant stated that.  the one-month test per iod for beverages was not

conclusive, and that no copies of the auditorts work papers were made avai lable

for i ts examinat ion.

B. When the audit  was performed, appl icant was informed of the months

that were going to be used for the test per iods. Appl icant did not object,

nor  d id  i t  o f fe r  any  a l te rna t ive  per iod .  0n  February  9 ,  7977,  app l i can t

received photo copies of the port ions of the f ie ld audit  work papers which i t

reques ted .

9. Appl icant did not at  any t ime submit facts or f igures, or produce any

records to disprove the accuracy of the f ie ld audit .

CONCI,USIONS OF tAW

A. That the examinat ion of appl icant 's books and records by the Sales

Tax Bureau ldas properly conducted in accordance with sect ion 1138(a) of the

Tax Law. The resultant f indings as to the amount of addit ional sales tax due

are  cor rec t .

B. That the appl icat ion of

of Determinat ion and Demand for

March  2 ,  1976 is  sus ta ined.

DATED: Albany, New York

sEP 2 8 1e7e

Vi l la  R i to r to ,  Inc .  i s  den ied  and the  Not ice

Payment of Sales and Use Taxes Due issued on


